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The overrepresentation of Aboriginal offenders in Canada’s criminal justice system has been
noted in the academic literature for several decades. In response to the identification of this issue,
the Canadian government attempted to remedy this widespread problem with the enactment of
s.718.2 (e) of the Criminal Code which instructs judges to consider alternatives to incarceration
when sentencing Aboriginal offenders. Previous literature has examined whether or not judges
are applying this provision and found mixed results. However, little research has examined
whether the sentencing provision and Gladue (1999) are applied differentially across the country.
To evaluate this issue, a mixed method analysis is implemented to quantitatively and
qualitatively examine reported sentencing decisions from across Canada. This study examines
121 manslaughter cases with Aboriginal offenders between 1999 and 2014. Results of the
analysis provide evidence of differential application of the sentencing provisions across the
country. Future research and policy implications will also be discussed.
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CHAPTER ONE: INTRODUCTION
The overrepresentation of Aboriginal offenders in Canada’s criminal justice system has
been noted in academic literature for several decades (Adjin-Tetty 2007; Welsh and Ogloff 2008;
Hurlbert 2008; Roach 2009; Hannah-Moffat and Maurutto 2010; Milward and Parks 2011). The
Canadian court system and sentencing regime have often been criticized for its treatment of
Aboriginal peoples (Jackson 1988; La Prairie 1990; Bienvenue and Latif 1974; Ross 1992;
Hurlbert 2008). Minorities are overrepresented in many criminal justice systems internationally,
thus, the overrepresentation of Aboriginal peoples specifically is not unique to Canada and is a
problem that also plagues the Australian and New Zealand justice systems (Jeffries and Stenning
2014; La Prairie 1990; Proulx 2000; Jeffries and Bond 2012; La Prairier 1997; Smandych,
Lincoln and Wilson 1993). In Australia, Aboriginal peoples make up three percent of the
population but represent 25 percent of the prison population (Jeffries and Stenning 2014).
Similarly, in New Zealand, while Aboriginal peoples make up 14 percent of the population, they
represent 51 percent of the prison population (New Zealand Department of Corrections 2007:
12). Comparably, in 2014/2015, Aboriginal peoples made up three percent of the Canadian
population while representing 22 percent of the federal prison population (Statistics Canada
2016:4)
In Locking up Natives in Canada, Michael Jackson (1988) reviewed the
overrepresentation of Aboriginal peoples in Canada on behalf of the Canadian Bar Association.
His report outlined that the high Aboriginal prison population could be attributed, in part, to the
number of Aboriginal peoples who were sentenced to “unnecessary terms of imprisonment”
(Jackson 1988: 212). In response, the then federal Minister of Justice asked the Law Reform
Commission to investigate whether Aboriginal offenders were receiving fair treatment in the
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justice system (Law Reform Commission 1991). The Law Reform Commission proposed several
recommendations that they concluded would help to reduce the overpopulation of Aboriginal
offenders in the Canadian justice system. First, they stated that for every individual to be treated
equally before the law, Aboriginal offenders must be treated equitably, and the justice system
needs to consider the cultural uniqueness of Aboriginal offenders when determining a proper
sentence (Law Reform Commission 1991). Second, they proposed that the government increase
the number of Aboriginal peoples working in the criminal justice system. Finally, they suggested
the justice system incorporate Aboriginal justice principles such as restorative justice and
alternative dispute resolution (Law Reform Commission 1991).
Similar to the Law Reform Commission investigation, one other inquiry investigated the
treatment of Aboriginal peoples in the justice system. In 1991, the Aboriginal Justice Inquiry of
Manitoba investigated the overrepresentation of Aboriginal offenders specifically in that
province (Aboriginal Justice Inquiry of Manitoba 1991). The inquiry noted the increasingly
negative opinion Aboriginal peoples had of their treatment in the criminal justice system and the
lack of available alternatives to incarceration (Aboriginal Justice Inquiry of Manitoba 1991).
They noted there is not uniform treatment for all offenders in the justice system because the
justice system is comprised of mostly non-Aboriginals. Additionally, they noted the adversarial
approach of the court system does not reflect values and customs of Aboriginal peoples, and the
sanctions Aboriginals receive are an ineffective deterrent (Aboriginal Justice Inquiry of
Manitoba 1991). The inquiry also recommended a number of court reforms to address the
differential treatment and injustice Aboriginal peoples often faced in the criminal justice system.
The recommendations were guided by three principles—to reform the court system so it is more
responsive to the different needs of Aboriginal communities, to improve Aboriginal access to the
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range of services offered by the court system, and to reduce the time delays Aboriginal offenders
often face when dealing with the Manitoba court system (Aboriginal Justice Inquiry of Manitoba
1991).
IMPLEMENTATION OF BILL C-41
The Royal Commission on Aboriginal Peoples (RCAP) also issued a report in 1996
condemning the high Aboriginal imprisonment rate (Rudin 2011). The main finding of the
commission was that:
The Canadian criminal justice system has failed the Aboriginal peoples of Canada —
First Nations, Inuit and Métis people, on-reserve and off-reserve, urban and rural — in all
territorial and governmental jurisdictions. The principal reason for this crushing failure is
the fundamentally different world views of Aboriginal and non-Aboriginal people with
respect to such elemental issues as the substantive content of justice and the process of
achieving justice (Royal Commission on Aboriginal Peoples 1996:309).
At the same time that RCAP released its report, the Canadian government implemented
Bill C-41, which amended the Criminal Code sentencing regime and included changes that were
meant to help reduce the number of Aboriginal offenders sentenced to periods of incarceration.
Bill C-41 was the first reform to the Canadian sentencing regime in several decades (Daubney
and Perry 1999). Specific to Aboriginal offenders, Bill C-41 introduced a new provision to the
sentencing instructions in s.718.2 (e) of the Criminal Code, which states:
All available sanctions, other than imprisonment, that are reasonable in the circumstances
and consistent with the harm done to victims or to the community should be considered
for all offenders, with particular attention to the circumstances of Aboriginal offenders
(Criminal Code 1985).
The above is meant to consider Canada’s long history of colonization beginning with the arrival
of the Europeans in the 1700s. What took place over the next two and a half centuries drastically
changed the lifestyle and culture of the Aboriginal peoples in Canada. From the Micmacs in
Nova Scotia to the Metis in Western Canada, Aboriginal tribes were subjected to harsh
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treatment, displacement, and mass killings (York 1990). This precipitated years of dislocation
into low incomes, high unemployment, poverty, lack of opportunities and education, substance
abuse, community disintegration, systematic and direct discrimination, and racism (R. v. Gladue
1999). This provision attempts to decrease the number of Aboriginal offenders in Canadian
prisons by encouraging judges to note these characteristics and consider alternatives to
incarceration when sentencing Aboriginal offenders (Adjin-Tetty 2007). The purpose of this
study is to investigate whether the government’s response to the concerns highlighted above are
applied evenly across the country.
GLADUE PRINCIPLES
In 1999 in R. v. Gladue, an Aboriginal woman appealed her sentence on the grounds that
the trial judge did not consider her Aboriginal status when determining a proper sentence as
instructed in s.718.2 (e). The Supreme Court of Canada (SCC) eventually heard this case and,
although it did not overturn the decision, the Court provided clarification for sentencing judges
to assist them in interpreting s.718.2 (e) of the Criminal Code. These guidelines became
commonly known as the Gladue principles (Milward and Parks 2011). The SCC clarified that the
provision applies equally to Aboriginal peoples living both on and off reserve (Hannah-Suarez
2003). Additionally, the SCC stated that judges must consider the background factors that may
have influenced the offender’s decision to act criminally regardless of whether or not the
offender felt it played a role in his or her criminality (Hannah-Suarez 2003). Furthermore, the
Court stated that it was not only the responsibility of the defence counsel but also the
responsibility of the Crown to provide information to the judge regarding the offender’s
background (Milward and Parks 2011). Finally, the Court stated that an offender should only be
sentenced to a period of incarceration if there are no other available sanctions, if restorative

4

justice would be ineffective, or if a non-custodial sentence was deemed inappropriate (AdjinTettey 2007). The SCC emphasized that s.718.2 (e) does not automatically lead to a noncustodial sentence (R. v. Gladue 1999:691). They stated that when the offence is more serious
and violent, and the offender has a criminal record, the sentencing principle of incapacitation is
more important to separate the offender from the public, and an alternative to incarceration may
be inappropriate regardless of the offender’s Aboriginal status (R. v. Gladue 1999:691). The
SCC stated, “The sentencing judge is required to take into account all of the surrounding
circumstances regarding the offence, the offender, the victims, the community, including the
unique circumstances of the offender as an Aboriginal person” (R. v. Gladue 1999:731).
While the Canadian government and the SCC have attempted to ameliorate the treatment
of Aboriginal peoples in the criminal justice system, these provisions have been widely critiqued
(Disco and Doob 2001; Vasey 2003). For example, it is argued that the provisions create a twotiered justice system for Aboriginal and non-Aboriginal offenders, lead to automatic shorter
sentences for Aboriginal offenders, and negatively impact victims of crime (Anand 2000;
Stenning and Roberts 2001; Disco and Doob 2001; Murdocca 2014). In addition to the SCC
criticisms, the success of the provisions at reducing the Aboriginal imprisonment rate has also
been debated (Vasey 2003; Balfour 2012; Adijin-Tetty 2007; Bracken, Lawrence and Morrissette
2009; Anand 2000; Welsh and Ogloff 2008). It has been argued that the SCC treatment of
s.718.2 (e) in Gladue (1999) played a negative role in addressing the Aboriginal imprisonment
rate (Murdocca 2014; Roach 2009). The ambiguity of the SCC’s wording regarding the
application of the provision in serious offences has affected how the provision is applied across
the country (Murdocca 2014). For example, Roach`s (2009) review of case law found the SCC’s
failure to define what constitutes a serious offence led to broad interpretations of what classifies
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as a serious offence. In Saskatchewan for example, the appeal court ruled that a drug trafficking
offence was too serious to warrant the application of the sentencing provisions (R. v. Laliberte
2000). The discrepancies in the interpretation of offence seriousness has led to regional
variations in the use of sentencing provisions. While the appeal courts in Saskatchewan and
British Columbia are more likely to rule the provisions do not apply due to the seriousness of an
offence, the Ontario Court of Appeal allows the provisions to be applied for all crime types
(Roach 2009).
Aboriginal peoples continue to be overrepresented in both federal and provincial custody
(Statistics Canada 2015:4). This overrepresentation varies across provinces and territories. Table
1 displays the general Aboriginal population and Aboriginal prison population for each
province/territory and federally for 2011/2012 and the rate of overrepresentation in each
province/territory (Statistics Canada 2015).
Table 1. Aboriginal population by province/territory, 2011/2012
Province/Territory

Aboriginal
Population (%)

Canada
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland and Labrador
Northwest Territories
Nova Scotia
Nunavut
Ontario
Prince Edward Island
Quebec
Saskatchewan
Yukon

3
5
4
13
3
6
46
3
80
2
1
2
12
20
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Aboriginal
Prison
Population (%)
22
43
33
76
8
18
92
11
100
12
2
3
78
71

Rate of
Overrepresentation
7.3
8.6
8.2
5.8
2.7
3.0
2.0
3.7
1.2
6.0
2.0
1.5
6.5
3.5

As shown, the highest overrepresentation rate of Aboriginal peoples in prisons is in
Alberta followed by British Columbia. Nunavut has the lowest overrepresentation rate. The
varying rates of Aboriginal overrepresentation across jurisdictions suggest that the provisions
may not be applied evenly across the country.
CURRENT STUDY
Previous literature has evaluated the effectiveness of the Criminal Code provision and the
Gladue decision at addressing the overrepresentation of Aboriginal peoples in Canadian prisons
(Proulx 2000; Welsh and Ogloff 2008; Hurlbert 2008; Roach 2009; Milward and Parks 2011;
Balfour 2012; Murdocca 2014). These studies have found the provisions have been ineffective at
reducing the overrepresentation of Aboriginal peoples in prisons for a number of reasons such as:
(1) the judicial belief that principles of denunciation and deterrence take precedence over the
sentencing provisions; (2) the belief that Aboriginal peoples will have access to culturallyspecific resources while in prison; and (3) the belief the provisions negatively impact victims of
crime (Milwark and Parks 2011; Hannah-Moffat and Maurutto 2010; Webster and Doob 2004;
Murdocca 2014). Additionally, studies have compared the sentences of Aboriginal and nonAboriginal offenders, female and male Aboriginal offenders, and the treatment of Aboriginal
offenders at the appeal level (Welsh and Ogloff 2008; Stenning and Roberts 2001; Hurlbert
2008; Roach 2009; Rudin 2011; Balfour 2012; Murdocca 2014). No study has conducted a crosscountry comparison of the sentencing of Aboriginal offenders across Canada for one crime type
at the trial level. This is important to examine because all offenders processed through the court
system proceed through the lower court system. As a result, judges at the trial level are arguably
in the best position to impact whether or not the sentencing provisions are effective at reducing
the overrepresentation of Aboriginal peoples in the prison system.
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The current study addresses this gap by conducting a mixed method analysis of the
sentencing of Aboriginal offenders convicted of manslaughter between 1999 and 2014. The
mixed method approach allows the quantitative analysis to compare sentences across
jurisdictions and the qualitative content analysis to compare how judges discuss the Criminal
Code provision and Gladue (1999) in their sentencing decisions. While prior studies have taken a
quantitative approach to investigate this issue, the qualitative content analysis will also allow the
study to identify patterns in the application of the sentencing provisions that would not be
identified in a strictly quantitative analysis.
Specifically, the research question that this study investigates is: Are s.718.2 (e) of the
Criminal Code and the Gladue principles applied differentially across Canada? Drawing from the
framework of legal geography, bounded rationality, and expectation states theory, this study
argues that three theories may help explain the differential application of the sentencing
provisions. A legal geography framework will be used to argue that jurisdictional differences in
the use of the sentencing provisions will occur as a result of the varying political atmospheres,
judicial training, and social atmospheres that exist across Canada. Bounded rationality and
expectations states theory are two complementary theories that also help explain how stereotypes
held by judges may impact the judicial decision to apply the sentencing provisions when
determining an offender’s sentence. This research will identify whether the provisions are more
or less likely to be applied when sentencing Aboriginal offenders in certain jurisdictions . If
judges are failing to identify the negative impact of colonialism on Aboriginal peoples when
determining a proper sentence, this discrepancy undermines the principle of substantive
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equality. 1 To ensure that all Canadians are treated equally, have equitable access to the justice
system and that the law is not discriminatory, the specific needs of certain groups must be
identified and addressed by the justice system. This study will help to identify whether there is
equitable access and substantive equality for Aboriginal peoples in the Canadian justice system.
The next section will provide an overview of the chapters in the current study.
CHAPTER OVERVIEW
The subsequent chapter will compare the overrepresentation of Aboriginal peoples in the
Canadian correctional system with the Australian and New Zealand criminal justice systems to
locate Canada’s situation internationally. Next, it will discuss the literature and previous studies
that have examined effectiveness of s.718.2 (e) and the Gladue principles. It will also identify
regional variations that have been recognized in previous literature.
Chapter Three outlines three theoretical perspectives that assist in examining why
sentencing discrepancies may exist across jurisdictions. First, it will present the macro-level
theory of legal geography. Next, it will discuss micro-level theories bounded rationality and
expectation states theory. Finally, this chapter concludes with a discussion of the study’s
hypotheses.
Chapter Four describes the methodological approach that was used in this study. A
quantitative analysis and qualitative content analysis was used to examine how judges across
Canada sentence Aboriginal offenders convicted of manslaughter and how they discuss the
sentencing provisions when determining the offender’s sentence. This chapter first provides an

“Substantive equality is the recognition that to achieve equality we may have to recognize
disadvantaged groups and, where appropriate, take account of differences through projects of
affirmative action. This differs from formal equality or the idea that similarly situated people
should be treated the same” (McLachlin 2001:20).
1
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overview of the sample, selection strategy, and timeframe for the study. The second half of the
chapter discusses how the quantitative and qualitative analyses were conducted and the variables
examined in the analyses. It concludes with a discussion of the strengths of limitations of the
methodology.
Chapter Five presents the results of both the quantitative and qualitative analysis. The
quantitative analysis presents the result of the bivariate analysis of sentence type and sentence
length by jurisdiction. It also presents the results of the multivariate model that examines
sentence length and jurisdiction while controlling for a number of legal and offence
characteristics. Next, the results of the qualitative analysis are presented. In this section, the
themes that emerged when examining the judicial discussion of the sentencing provisions are
discussed. Excerpts from the sentencing transcripts are presented to illustrate each theme. This
chapter also discusses the findings in light of the study’s hypotheses.
Chapter Six provides an account of the findings of the study compared to previous
literature and the discussed theoretical perspectives that framed this research. Using the legal
geography framework, it discusses political and social factors in jurisdictions that might assist in
explaining the patterns that emerged by jurisdiction. Next, it will discuss the limitations in the
study and provide suggestions for future research. Subsequently, it will present the implications
of the key findings and the contributions of this study to the existing literature. Finally, it will
conclude with a summary of the findings and provide suggestions for policy implementations.
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CHAPTER TWO: LITERATURE REVIEW
Since the 1996 addition to the Criminal Code and the 1999 Gladue decision, a significant
amount of literature has examined the effect of these provisions on the sentencing of Aboriginal
offenders. This literature review will provide an overview of the current research on the
sentencing of Aboriginal offenders in Canada and will provide a contextual framework of issues
which may impact whether or not judges are applying the sentencing provisions when sentencing
Aboriginal offenders. The chapter will begin by comparing the overrepresentation of Aboriginal
peoples in the Canadian justice system with Australia and New Zealand in order to frame the
issue in an international context. The subsequent sections will focus specifically on literature
evaluating the responses to the overrepresentation in the Canadian context. First, it will present
the effects of the sentencing provisions on the sentencing environment and judicial decisionmaking. Next, it will examine the effect of the sentencing provisions on prison admission rates.
Finally, it will examine regional and gender variations in the application of the sentencing
provisions. Throughout the section, comparisons will be made with Australia and New Zealand
in order to examine how Canadian findings align with international findings. This allows the
study to compare how international responses to the overrepresentation of Aboriginal peoples in
the justice system differ.
OVERREPRESENTATION IN AN INTERNATIONAL CONTEXT
The overrepresentation of Aboriginal peoples in the criminal justice system is not unique
to Canada (Jeffries and Stenning 2014; La Prairie 1990; Proulx 2000; Jeffries and Bond 2012; La
Prairie 1997; Smandych, Lincoln and Wilson 1993). It is an issue that also plagues the Australian
and New Zealand criminal justice systems (Jeffires and Stenning 2014; Jeffries and Bond 2012).
Similar to Canada, the governments of New Zealand and Australia have attempted to address the
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overrepresentation of Aboriginal peoples in prisons by introducing restorative justice principles
to the sentencing regime for all crimes involving Aboriginal offenders (Jeffries and Stenning
2014).
In contrast to a retributive approach that focuses on punishment of the offender, a
restorative justice approach attempts to restore the communities of offenders and victims and
address conflict caused by crime (Kwochka 1996:156). Restorative justice attempts to
incorporate victims, offenders, and their communities to reduce the likelihood that the offender
will reoffend (Kwochka 1996:157). This approach to justice is closer to Aboriginal justice
models. It encourages mediation, community-based sanctions, and alternatives to incarceration
(Kwochka 1996:159). The implementation of the sentencing provisions that attempt to
incorporate restorative justice principles are often politically motivated rather than driven by
evidence (Jeffrires and Stenning 2014). Literature out of Australia and New Zealand has argued
this is one of the main reasons the provisions have been ineffective at reducing the Aboriginal
prison population (Jeffries and Stenning 2014; Jeffries and Bond 2012). The next section will
focus on responses to the sentencing provisions in Canada, and identify findings that align with
the Australian or New Zealand context.
SENTENCING IN CANADA
A large volume of literature has examined and critiqued the role the sentencing
provisions have played in the way judges sentence Aboriginal offenders (Vasey 2003; Balfour
2012; Adijin-Tetty 2007; Bracken, Lawrence and Morrissette 2009; Anand 2000; Welsh and
Ogloff 2008). The perception that the sentencing provisions create a two-tiered justice system
whereby Aboriginal offenders are sentenced more leniently than non-Aboriginal offenders is one
of the most frequently cited critiques of the sentencing provision (Disco and Doob 2001; Vasey
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2003). Critics, for example, have argued that the Supreme Court’s directions to lower courts to
consider the general factors that affect Aboriginal peoples would result in automatic shorter
sentences for Aboriginal offenders compared to non-Aboriginal offenders (Anand 2000;
Stenning and Roberts 2001). However, research examining the sentencing of Aboriginal
offenders following the provisions has found they have not led to shorter or more lenient
sentences (Welsh and Ogloff 2008; Balfour 2012). For example, Welsh and Ogloff (2008)
conducted a bivariate analysis of 691 sentencing decisions comparing the sentences of
Aboriginal offenders and non-Aboriginal offenders and looked at sentences before and after the
implementation of s.718.2 (e) (p. 503). In addition to examining Aboriginal status, this study also
controlled for criminal history, and mitigating and aggravating factors (p.499). Their results
revealed that Aboriginal offenders were no more likely to receive a non-custodial sentence than
non-Aboriginal offenders following the amendment of the sentencing provisions (p.503).
Furthermore, Aboriginal status did not predict the likelihood of an offender receiving a
conditional sentence (p.508). In fact, the results of their study demonstrated that non-Aboriginal
offenders were less likely to receive a custodial sentence (p.506). Similarly, in Australia,
research examining whether or not the provisions encouraged judges to consider Aboriginal
factors when sentencing Aboriginal offenders has found no significant effects (Jeffries and
Stenning 2014; Jeffries and Bond 2009). Aboriginal offenders were no less likely to receive
terms of incarceration than non-Aboriginal offenders and Aboriginal offenders were still more
likely to receive a term of incarceration (Jeffries and Bond 2012).
The Impact of Judicial Characteristics on Sentencing
Much of the literature has attempted to explain why the sentencing provisions have been
ineffective at changing the way judges sentence Aboriginal offenders. First, although the Gladue
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(1999) decision instructs judges to consider the background characteristics of Aboriginal
offenders that may have contributed to their criminality, personal characteristics of judges may
influence their ability to understand and apply the Gladue provisions (Proulx 2000; Milward and
Parks 2011). The majority of judges in Canada are from white, upper-middle class backgrounds
with only a small percentage of visible minority or Aboriginal judges (Proulx 2000:376). A study
examining judicial composition found that 87 percent of judges are white males (Omastu 1992).
It is argued that this can inhibit a judges’ ability to understand and become familiar with the
background characteristics of offenders because judges’ partialities are produced as a result of
their own experiences (Proulx 2000:376). This may both consciously and subconsciously bias
how they interpret the circumstances of Aboriginal offenders and make it more difficult for
judges to understand the Aboriginal experience (Proulx 2000:376). While this is also a problem
when sentencing females offenders, individuals from lower class backgrounds, and other
minorities, the unique experiences of Aboriginal peoples as a result of colonization make it more
difficult for judges to overcome this “culturally specific bias” when sentencing Aboriginal
offenders (Proulx 2000:376). Since judges’ pre-bench experiences influence how they interpret
the circumstances of offenders, Proulx (2000) argues judges cannot make unbiased
interpretations when attempting to understand the circumstances of Aboriginal offenders (p.376).
Additionally, if judges are not provided with a pre-sentence report, without prior
knowledge of the offender’s background, it will be difficult for judges to apply the Gladue
principles (Milward and Parks 2011). Many judges also argue that an offender’s criminal act
cannot be attributed to the negative effects of colonization or fail to consider the impact of
colonization altogether (Roberts and Stenning 2002; Proulx 2000; Vasey 2003; Milward and
Parks 2011; Pelletier 2001). For example, judges often do not consider the effect of colonization
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and dislocation on urban Aboriginal offenders who did not have a connection to their Aboriginal
community which ignores the intergenerational effects of colonization (Pelletier 2001; Proulx
2000).
Furthermore, it is argued that the guidance the Supreme Court provided in Gladue (1999)
was ambiguous and, as a result, would be ineffective at changing the way judges sentence
Aboriginal offenders (Anand 2000:413). This is comparable to the Australian context where
legislation states Aboriginal status should be taken into account but does not outline how it
should be considered during sentencing (Jefferies and Bond 2012).
Sentencing Objectives
A number of studies have also examined the role of sentencing objectives in affecting
how judges apply the sentencing provisions (Milward and Parks 2011; Rudin 2008; Roach and
Rudin 2000). Some of the literature has argued that the judicial belief that other sentencing
objectives should take precedence over restorative justice principles has led to the ineffectiveness
of the reforms (Milward and Parks 2011). While the Criminal Code does include sentencing
principles that are similar to Aboriginal justice such as rehabilitation and reparation, in many
cases, judges state the principles of denunciation and deterrence take precedence (Milward and
Parks 2011). The SCC itself may have contributed to this issue with their ambiguous and
contradictory guidance in Gladue (1999) and Wells (1998) which will be discussed below. Welsh
and Ogloff (2008) found support for this assertion when conducting their empirical study. They
found that, in more serious cases, while judges may be noting the Aboriginal status and
background characteristics of an offender, they often state that specific deterrence and
incapacitation are more important than considering alternatives to incarceration (Welsh and
Ogloff 2008). For example, in R. v. Beaulieu (2007), the judge noted that the offender had a
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severely disadvantaged background and suffered from both emotional and physical abuse.
However, since the offender was party to a gang-related manslaughter, the judge did not consider
these factors and sentenced the offender to 12 years in prison (Rudin 2011). Similarly, in R. v.
Jacko (2010), an Aboriginal offender was convicted of a home invasion. While a non-custodial
sentence and sentencing circle were highly recommended for this offender, the judge sentenced
the offender to a term of imprisonment, stating that deterrence and denunciation were the
primary sentencing objectives in the case (Rudin 2011). The judge did not take into
consideration the community where the crime took place and the offender’s rehabilitation efforts
while in pre-trial custody (Rudin 2011). The Supreme Court’s ambiguous interpretation of
s.718.2 (e) in Gladue (1999) could be used by sentencing judges to justify placing an emphasis
on deterrence and denunciation over rehabilitation and reconciliation. The next section will
discuss how the SCC’s directions to lower courts regarding when the provisions should be
applied may have also contributed to the provisions’ ineffectiveness.
Wording of Serious and Violent
Critics argue that the Supreme Court’s wording of “serious and violent” is problematic
(R. v. Gladue 1999:691; Hurlbert 2008). Since the Supreme Court does not define what
constitutes a serious crime, this leaves judges with the discretion to determine whether a case is
serious (Hurlbert 2008). Furthermore, it is argued that the Supreme Court contradicted itself
when it stated that, in serious and violent offences, sentences should be similar for Aboriginal
and non-Aboriginal offenders even though it still directed judges to consider the Aboriginal
offenders’ background characteristics when determining a proper sentence (Anand 2000;
Stenning and Roberts 2001; Disco and Doob 2001). While many judges have stated the provision
applies to all offenders except in serious and violent cases (Anand 2000; Roach 2009), other
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judges have classified cases of breaches of trust as serious cases in which the Gladue principles
should not apply although the offences were non-violent (Hurlbert 2008). For example, in the
2006 Saskatchewan case R. v. Moccasin, the judge stated that, since the offender was a public
official, his criminal breach of trust was a serious offence in which s.718.2 (e) could not be
applied (R. v. Gopher 2006; Hurlbert 2008). In this case, the Aboriginal offender received a 31month sentence. In comparison, nine non-Aboriginal offenders were charged with the same
offence with similar facts. Three received fines with conditional discharges and the remaining six
received, on average, a one-year sentence (Hurlbert 2008). Similarly, in Australia, in more recent
cases, seriousness of the offence has started to take precedence over an offender’s disadvantaged
background (Jefferies and Stenning 2014).
Aggravating factors such as whether or not the offender has a criminal record in addition
to offence seriousness have also been found to decrease the likelihood that judges will consider
alternatives to incarceration in certain cases despite the Supreme Court instructions that the
Gladue factors should still apply (Welsh and Ogloff 2008; Roach 2009; Rudin 2011; Milward
and Parks 2011; Proulx 2000; Anand 2000; Turpel-Lafond 1999). However, even when
controlling for aggravating and mitigating factors in their study, Welsh and Ogloff (2008) found
Aboriginal status was not predictive of whether or not an offender received a custodial sentence
(p.508), suggesting that the sentencing provisions did not lead to an increase in the use of noncustodial sentences for Aboriginal offenders. The next section will discuss the Supreme Court
case R. v. Wells (1998) which may have played a role in limiting the use of non-custodial
sentences for Aboriginal offenders.
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R. v. Wells
While R. v. Gladue (1999) is the most cited Supreme Court case regarding the application
and clarification of s. 718.2 (e), other cases that reach the Supreme Court may also influence
how lower court judges apply the sentencing provisions and sentence Aboriginal offenders. For
example, the fact that Aboriginal status does not seem to determine sentence type to any degree
may be attributed at least in part to the Supreme Court’s decision in R. v. Wells (1998). In this
case, the intoxicated offender was convicted of sexual assault and received a 20-month sentence
in provincial custody. Wells appealed his conviction on the grounds that his pre-sentence report
had recommended a conditional sentence because he was a low risk to recidivate and did not
pose a threat to the community (Pelletier 2001; Manson 2001). When the case reached the
Supreme Court, it attempted to clarify the relationship between sentencing and s.742.1 which is
the Criminal Code section that lays out the guidelines for imposing conditional sentences
(Pelletier 2001). However, when laying out the guidelines for sentencing court judges to
determine whether a conditional sentence is appropriate, the Supreme Court failed to discuss
how Aboriginal status should be considered (Pelletier 2001; R. v. Wells 1998:223). This created a
number of issues that could affect whether judges implement the Criminal Code provision when
sentencing Aboriginal offenders (Pelletier 2001; Stenning and Roberts 2001; Roberts and
Melchers 2003). The Supreme Court contradicted parliamentary instructions that requests judges
consider the circumstances of the Aboriginal offender when determining whether they could
impose an alternative to incarceration (Pelletier 2001; Manson 2001). This also challenged what
the court stated in Gladue (1999) when instructing that an offender’s Aboriginal background
should change how judges determine the most appropriate sentence for an offender (Pelletier
2001; Stenning and Roberts 2001).
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PRISON ADMISSION RATES
The main objective of the sentencing reforms was to reduce the overrepresentation of
Aboriginal peoples in prisons. While there was an overall decline in admissions to custody for
Aboriginal peoples, it was slower than the rate of decline for non-Aboriginal offenders (Roberts
and Melchers 2003:236). As discussed above, Aboriginal peoples make up 3 percent of the
Canadian population prison population while representing 22 percent of the federal prison
population (Department of Justice 2013). The overrepresentation is not unique to the federal
level because Aboriginal peoples are also overrepresented in provincial/territorial custody
(Department of Justice 2013). This section will present the literature examining the effect of the
sentencing provisions on the prison rates at both the federal and provincial level.
Much of the literature argued that the provision would encourage judges to consider less
punitive sentences and more alternatives to incarceration (Roberts and Stenning 2002; Roach
2009). In order to investigate the effect of the provisions on reducing the Aboriginal prison
population, Roberts and Melchers (2003) examined prison admission rates between 1978, when
data regarding an offender’s race/ethnicity was first published by Statistics Canada, and 2001.
The data for this study were collected from the Adult Correctional Survey and examined
provincial admissions to custody (p.217).2 Focusing on provincial rather than federal admission
rates allowed them to examine the sentence rates for offenders who had a higher probability of
receiving a conditional sentence (p. 217). The results of their study indicated that the number of
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The Adult Correctional Survey is conducted by the Canadian Centre for Justice Statistics. It
“provides important indicators as to the nature and characteristics of correctional case flow that
are of use to agencies responsible for the delivery of these services, the media and the public.
The survey collects annual data on the delivery of adult correctional services from both the
provincial/territorial and federal correctional systems” (Statistics Canada 2015).
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Aboriginal offenders admitted to custody in 2000/2001 was higher than the number in the first
year of the analysis, 1978/1979 (p. 221).
The literature concluded that the reforms were not effective in reducing Aboriginal
incarceration rates for several reasons. First, in some cases, judges have rejected alternatives to
incarceration when offenders reside in communities where there is a lack of Aboriginal specific
restorative justice programs (Roach and Rudin 2000). This occurs despite the Gladue (1999)
instruction that judges should seek alternatives to incarceration notwithstanding the absence of
programs in the offender’s community (Roach and Rudin 2000; R. v. Gladue 1999). Second,
many judges believe Aboriginal peoples will have access to culturally-specific resources while in
prison despite the fact that there are only five Aboriginal healing programs available in prisons
across Canada and only one program for female offenders in Saskatchewan (Milward and Parks
2011; Daubney and Perry 1999). In addition to the lack of available programs for Aboriginal
offenders, there is evidence that prison increases the likelihood of recidivism for many offenders
(Milward and Parks 2011; Grekul and Laboucance-Benson 2008).
Third, judges have often examined the offender’s risk to recidivate and determined that
the Gladue factors should not be applied (Milward and Parks 2011; Hannah-Moffat and
Maurutto 2010). This takes place despite evidence that risk assessments often over-classify the
risk level of Aboriginal peoples and Aboriginal women, in particular (Milwark and Parks 2011;
Hannah-Moffat and Maurutto 2010; Webster and Doob 2004). Fourth, the assumption on the part
of the judiciary that prison is an effective means of rehabilitation and deterrence has also
influenced judicial decisions to consider alternatives to incarceration (Milward and Parks 2011;
Webster and Doob 2004). Finally, the belief that the provisions negatively impact victims of
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crime, which will be discussed more below, has also influenced judges’ decisions to apply the
provisions (Adiin-Tetty 2007; Balfour 2012; Murdocca 2014).
In sum, although the sentencing provisions attempted to introduce restorative justice to
the Canadian sentencing regime, the majority of the literature has found it has been ineffective at
addressing and reducing the overrepresentation of Aboriginal peoples in the criminal justice
system (Roach and Rudin 2000; Roberts and Melchers 2003). While the first section of the
literature review examined the impact of the sentencing provisions on the sentencing
environment and prison admission rates, the next section will specifically examine variations in
judicial training and the application of the sentencing provisions. It is important to note that
while this study will focus on sentencing disparities in the sentencing of Aboriginal offenders,
sentencing disparities are not unique to the Aboriginal setting in Canada (Moyer 1992; Weinrath
2000; Doerner and Demuth 2014; Simon 1996; Milward and Parks 2011). Variations in
sentencing have also been found by region more generally (Balfour 2012; Roberts and LaPrairie
2000), by gender of the victim and offender (Moyer 1992; Weinrath 2000; Doerner and Demuth
2014), and by victim-offender relationship (Simon 1996; Milward and Parks 2011; Dawson
2004).
VARIATIONS IN SENTENCING
Balfour (2012) discovered regional variations in the application of s.718.2 (e) when
examining sentencing decisions for eight crimes at the lower court level including: manslaughter,
robbery, assault with a weapon, aggravated assault, sexual assault with a weapon, and aggravated
sexual assault (p.88). The majority of Balfour’s (2012) sample was from British Columbia and
Ontario and the findings of the study indicated that almost 100 percent of individuals in the
sample convicted of serious personal injury offences in these provinces received terms of
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imprisonment (p.92). Similar to British Columbia and Ontario, Alberta and Manitoba sentencing
decisions revealed that 80 percent of offenders in the sample received custodial sentences;
however, Saskatchewan yielded different results (Balfour 2012). While Manitoba, Alberta, and
Saskatchewan all have similar Aboriginal populations, in the sampled sentencing decisions,
Aboriginal offenders from Saskatchewan received non-custodial sentences in 48 percent of the
cases, compared to only 20 percent of offenders in Alberta and Manitoba (Balfour 2012:93). This
demonstrates some initial support for the existence of regional variation in the sentencing of
Aboriginal offenders. There are several factors-judicial training, use of pre-sentence reports and
specialized courts across Canada-which may contribute to the regional disparities in sentencing
as discussed below. The reasons for these regional variations will be discussed more in the
subsequent chapter.
Judicial Training
Within Canada, there are provincial disparities regarding the training that judges receive
about sentencing Aboriginal offenders (Clairmont 2013; Milward and Parks 2011). While the
Criminal Code provision applies equally across Canada, the Department of Justice (2013)
revealed jurisdictional discrepancies in judicial training. These discrepancies have been
attributed to differential policies and practices in each province and territory. The report
examined judicial training on the application of the Criminal Code provision, the Gladue (1999)
decision and the circumstances of Aboriginal peoples in Canada across the (p.6). Judges from
every Canadian jurisdiction were surveyed except Manitoba and Quebec (p.3).3 The majority of
jurisdictions surveyed (except New Brunswick, Saskatchewan, Nunavut, and Yukon) reported
that training was available in their jurisdiction including workshops, presentations from non-

3

Manitoba and Quebec did not participate in the study.
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governmental organizations, and/or provincial conferences (p. 6). Nunavut and Yukon judges
reported that they did not need training because the majority of their offenders are Aboriginal
(p.6). Respondents from Nunavut and Yukon also reported that they do not have mandatory
training (p.7).
Pre-Sentence Reports
The information provided to judges in pre-sentence reports also varies across the country.
Ontario, British Columbia, Saskatchewan, Nunavut, and Northwest Territories have incorporated
Aboriginal-specific sections in their pre-sentence reports (Hannah-Moffat and Maurutto 2010).
The instructions for the pre-sentence reports provide information regarding the Gladue principles
and how they should be incorporated into the reports (Hannah-Mofat and Maurutto 2010). The
pre-sentence reports present judges with information regarding offenders’ Aboriginal
background and suggest alternatives to incarceration (Hannah-Mofat and Maurutto 2010). In
British Columbia, Nova Scotia, Northwest Territories, Manitoba, and Ontario, independent
reports called Gladue reports are prepared by independent organizations, such as Aboriginal
legal services and legal support networks, and submitted to the judge (Department of Justice
2013:12). Gladue reports are designed specifically for Aboriginal offenders and provide more
information regarding offenders’ backgrounds, risks and needs than pre-sentence reports
prepared by Correctional Services (Department of Justice 2013; Hannah-Moffat and Maurutto
2010). While pre-sentence reports can include information regarding the offender’s background
characteristics, Gladue reports give more specific information concerning how these factors may
affect the offender’s behaviour and ability to form relationships (Hannah-Moffat and Maurutto
2010). They also discuss how the offender’s background and the circumstances of Aboriginal
peoples in Canada as a result of colonization and discrimination may have led to the commission
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of the offence with which the offender is charged (Hannah-Moffat and Maurutto 2010).
Literature examining the use of Gladue reports has found when judges are not provided with
Gladue reports to assist in sentencing they have expressed frustration with their lack of
knowledge of the Gladue factors specific to the offender they are sentencing (Milward and Parks
2011; Pfefferle 2006). Gladue reports are only prepared when there is an available probation
officer with Gladue report writing training or when Aboriginal Legal Services is available to
prepare a report for the offender (Pfefferle 2006). As such, the availability of Gladue reports
depends on the resources available in each jurisdiction. Gladue report writers are similar to the
specialized court workers in New Zealand who recommend sentences for Aboriginal offenders
based on their specific background factors (Jeffries and Stenning 2014).
Specialized Courts
Specialized Aboriginal courts have been established across Canada in Alberta, British
Columbia, Nova Scotia, Nunavut, Ontario, Saskatchewan, Yukon, and Northwest Territories
(Department of Justice 2013:5). Specialized courts ensure judges are provided with information
regarding the offender’s background, ensure all non-custodial sentencing options are presented to
judges, and employ judges and lawyers with knowledge of the background of Aboriginal peoples
and the alternatives to incarceration available to them (Department of Justice 2013:5). There are
19 specialized courts across Canada. A complete list of the specialized courts and locations can
be found in Table 2. This list was compiled by judges from Alberta, British Columbia, Nova
Scotia, Nunavut, Ontario, Saskatchewan, Yukon, and Northwest Territories who participated in
the Department of Justice study. 4

The Department of Justice (2013) noted “the criteria for the definition of specialized courts for
Aboriginal accused/offenders:
4
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While comparison studies have been completed in Australia comparing Aboriginal courts
and traditional courts, similar research has not been done in Canada. A comparative study in
Australia examining the sentencing of Aboriginal offenders in Aboriginal courts and
conventional courts found offenders sentenced in Aboriginal courts were less likely to be
sentenced to terms of incarceration (Bond and Jeffires 2012). This indicates that the focus on
restorative justice and Aboriginal values in Aboriginal courts may be most effective at reducing
the overrepresentation of Aboriginal offenders in Australian prisons (Jeffries and Stenning
2014:471). Specialized courts have also been proposed in New Zealand but have not yet been
established (Jeffries and Stenning 2014).
Quebec
Despite the availability of training programs, Gladue reports, specialized Aboriginal
courts, and sentencing circles in many jurisdictions, Gladue (1999) has been significantly less
influential in Quebec (Klein 2009). In 2009, ten years after the Gladue decision in 1999, Gladue
(1999) had only been cited in 28 reported sentencing decisions in Quebec (Klein 2009). The
literature has stated several factors that have led to the ineffectiveness of Gladue (1999) in
Qubec. First, many of the cases that do reference Gladue (1999) state that it is not relevant due to
the seriousness of the offence (R. v. Jacobs 2007; R. v. Shecapio 2006; R. v. Trapper 2007; R. v.
Ogushing 2005; R. v. S. 2005; R. v. Bastien 2003; R. v. Berube-Hamilton 2008; R. v. O. 2007; R.

1. a) A specialized court is supported by a range of services that ensure that information
about an Aboriginal accused’s/offender’s background and the kinds of non-custodial
sentences available to Aboriginal accused/offenders are incorporated systematically into
the bail and sentencing decision-making procedures in order to allow the court to prepare
decisions in keeping with the directive of the Supreme Court in Gladue.
2. b) Those working in the court (e.g. defence lawyers, Crown attorneys/prosecutors and
judges) are knowledgeable of the range of programs and services available to Aboriginal
people.”(p. 4)
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v. L. 2011). Similarly, when judges did note the Aboriginal status and background characteristics
of an offender, they stated it was not relevant for offenders who did not reside in an Aboriginal
community, despite the Supreme Court clarification that it applies equally to Aboriginals on and
off reserve (Klein 2009; R. v. Jean-Pierre 2001; R. v. Bastien 2003; R. v. S. 2005).
Table 2. Specialized courts across Canada

Second, several judges have also criticized defence counsel for not preparing presentence reports with recommendations for alternatives to incarceration for offenders and judges
place the burden of preparing a pre-sentence report solely on the defence counsel (Klein 2009).
Third, many trials often take place in more urban cities such as Montreal instead of in the
offender’s community which limits the information provided to judges and community insight
into the character of the offender and available resources in the community to assist the
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offender’s rehabilitation (Klein 2009:515; R. v. Amitook 2006; R. v. Pepabano 2005; R. v.
Diamond 2006). Additionally, many judges stated that the alternatives to incarceration that were
available were not appropriate alternatives to incarceration or stated the offenders were not
willing to participate in restorative justice programs (Klein 2009). Due to the lack of available
alternatives to incarceration available in Quebec, and infrequent reference to the Gladue
provisions, there has been little change to the sentencing of Aboriginal peoples in Quebec (Klein
2009).
Appeal Court
Some of the literature has examined how judges across Canada apply and interpret the
Gladue (1999) instructions by reviewing reported Court of Appeal cases and found that there
were discrepancies between the application of the Gladue (1999) instructions across provinces
(Roach 2009; Rudin 2011). Crown appeals for Aboriginal sentences post-Gladue were
predominately successful in Alberta, British Columbia, and Saskatchewan, but significantly less
successful in Ontario (Roach 2009; Rudin 2011). In a number of cases, the Ontario Court of
Appeal has upheld community sanctions and denied the Crown’s request for terms of
imprisonment even in serious crimes such as sexual assault (Roach 2009; R. v. H. 2003). In R. v.
H (2003), an Aboriginal offender was convicted of incest with his half-sister and was given an
18-month conditional sentence. The Crown appealed the sentence and requested a term of
imprisonment of five to eight years. On the appeal, the Ontario Court of Appeal rejected the
Crown’s request and cited the offender’s Gladue factors including a history of physical, sexual
and emotional abuse, and alcohol addiction as justifications for an alternative to incarceration (R.
v. H. 2003; Roach 2009). This is consistent with the overall Crown appeal success rate in Ontario
(Lubetsky and Krane 2009). Ontario has the lowest overturn rate in the country at four cases per
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1000 (Lubetsky and Krane 2009:134). In contrast, in British Columbia and Saskatchewan,
Crown appeals take place with greater frequency and are more likely to be successful (Roach
2009; Rudin 2011).
The British Columbia Court of Appeal raised the period of parole ineligibility in a
number of cases where the lower court attempted to incorporate the Gladue (1999) principles in
their sentencing decision (Roach 2009). The Court of Appeal stated in several cases that the
Criminal Code provision does mean Aboriginal offenders should be treated differently than other
offenders and, unlike the Ontario Court of Appeal, and the offender’s Aboriginal background
should not be considered (Roach 2009). The appeal court has not only accepted Crown appeals
in violent and serious cases but also in less serious cases (Roach 2009). For example, in R. v.
Morris (2004), a judge sentenced a band chief to a two-year suspended sentence for assault after
the community advocated for a sentencing circle (R. v. Morris 2004; Roach 2009). When the
Crown appealed the sentence, the Court of Appeal substituted a sentence of one-year
imprisonment because the offender did not have a disadvantaged background (Roach 2009). The
Court of Appeal also stated that restorative justice principles could not be the main sentencing
objective and the principles of incarceration and denunciation must be emphasized (Roach 2009;
R. v. Morris 2004). The high appeal rate in British Columbia is consistent with the Crown appeal
success rate for all cases in British Columbia; however, British Columbia has the highest appeal
rate in the country with an overturn rate of 13.3 cases per 1000 (Lubetsky and Krane 2009:134).
The Saskatchewan Court of Appeal similarly demonstrated a high success rate for Crown
appeals in cases with Aboriginal offenders. In Saskatchewan, the Court of Appeal has continued
to emphasize that the changes to the Criminal Code should not change how judges sentence
Aboriginal offenders (Roach 2009). In certain cases, the Saskatchewan Court of Appeal has
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substituted sentences twice as long as the original sentence imposed by the lower court judge (R.
v. Andres 2002; R. v. John 2004; Roach 2009). In R. v. Andres (2002), the offender was charged
with a number of impaired driving offences, including impaired driving causing bodily harm
(Roach 2009). The trial judge sentenced the offender to six years imprisonment and noted the
offender’s difficult upbringing and alcoholism (Roach 2009). At the appeal, the court substituted
a sentence of 12 years because they argued there was no connection between the offender’s
background and his offence (Roach 2009). This demonstrates that the Court of Appeal in
Saskatchewan may require direct evidence connecting the offender’s Gladue factors and their
offence before they will consider the Criminal Code provision. This is evident in a number of
cases that are appealed by the Crown in Saskatchewan (R. v. Pelly 2006; R. v. Gopher 2006; R. v.
John 2004). The high sentence overturn rate in Aboriginal cases in the province of Saskatchewan
is not consistent with the provincial average. The Crown appeal overturn rate in Saskatchewan is
the lowest in Canada at 2.3 cases per 1000 (Lubetsky and Krane 2009:134).
Overall, studies examining the treatment of Aboriginal peoples at the appeal level have
found regional variations in the treatment of Aboriginal offenders. This is one factor that may
influence how sentencing judges apply the sentencing provisions and Gladue principles when
sentencing offenders. Sentencing judges in Saskatchewan and British Columbia may be less
likely to apply the provisions when sentencing the offender if it is likely it may be overturned on
appeal. Variations in sentencing by court levels is not unique to Canada. This is similar to the
circumstances in Australia where higher courts are more likely to sentence an Aboriginal
offender to a non-custodial sentence (Jefferies and Bond 2012).
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Gender Variations
In addition to variations in the sentencing of offenders across the country, Balfour (2012)
discovered discrepancies in the sentencing of male and female Aboriginal offenders. The
findings of this study indicated both male and female Aboriginal offenders were more likely to
receive a term of incarceration than a non-custodial sentence (p.91). When examining the
gendered application of s.718.2 (e), Balfour (2012) found that the provision was applied to
justify lower sentences most often in cases of sexual assault where the offender was male.
Balfour (2012) also found the sentencing provisions rarely positively impacted Aboriginal
women across the country and are often not applied or mentioned in cases with female offenders.
This supports one of the main critiques of the provisions which states that they will also
negatively impact victims of crime (Adiin-Tetty 2007; Balfour 2012; Murdocca 2014). The
sentencing provision fails to balance the needs of victims and, more specifically, the safety of
women and children (Adiin-Tetty 2007; Balfour 2012; Murdocca 2014). While the sentencing
provision attempts to remedy the overrepresentation of Aboriginal peoples in the criminal justice
system, some researchers have argued it differentially affects victims such as women and
children because of the high prevalence of interpersonal violence that they often face from
Aboriginal offenders (Adjin-Tetty 2007). The focus on the victimization of offenders due to
colonization may also diminish and trivialize the violence women often face (Adjin-Tetty 2007).
As a result, much of the literature argued that restorative justice must also consider the effect of
the crime on the community and victims before it can become better integrated in the sentencing
process (Adjin-Tetty 2007; Murdocca 2014).
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SECTION SUMMARY
In summary, the literature suggests that the Criminal Code provision and Gladue (1999)
decision have led to mixed responses across Canada (Rudin 2011; Roach 2009; Klein 2009;
Jeffries and Stenning 2014; Clairmont 2013). This section began by locating the
overrepresentation of Aboriginal peoples in Canadian prisons in an international context.
Second, it examined the effect of the sentencing provisions on judicial sentencing. Third, it
presented the effect of sentencing objectives on the application of the sentencing provisions.
Next, it examined the effect of the changes to the sentencing regime on prison admission rates.
Finally, it explored variations across Canada the training and application of the sentencing
provisions.
The current research will contribute to the literature on the effectiveness of these
sentencing provisions and will identify whether the provisions are applied with greater frequency
in certain regions. While the literature has examined judicial responses to the sentencing
provisions, the effect of the provisions at the appeal level in Ontario, Quebec, and Western
Canada, and the effect of the provisions for all crime types, there is little research examining the
effect of these provisions in Canadian territories and the Maritime Provinces for one crime type
(Balfour 2012; Welsh and Ogloff 2008). To address this gap in research, this study will examine
whether or not judges are differentially applying 718.2 (e) and the Gladue principles across the
country. The current research will seek to discover how these provisions are applied at the trial
level across the country in order to allow a complete cross Canada evaluation.
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CHAPTER THREE: THEORETICAL FRAMEWORK
There are a number of factors which may influence judicial sentencing practices and lead
to differential sentencing across jurisdictions. As such, a number of theories can be applied to
assist in explaining why judges across the country may be differentially applying the sentencing
provisions designed to reduce the overrepresentation of Aboriginal offenders in Canadian
prisons. In this chapter, three theories, in particular, are relevant to provide a more
comprehensive understanding of why the differential application of s.718.2 (e) and the Gladue
principles may occur. These theories have been applied in previous research that has examined
the sentencing of offenders. First, legal geography will be applied to explain why discrepancies
in sentencing may exist as a result of varying political and social environments in different
jurisdictions (Blomley 1994). Legal geography is a macro-level theory which explains how the
application of law can be influenced by external factors that vary across jurisdictions (Blomley
and Bakan 1992). Micro-level theories of bounded rationality and expectation states theory will
be applied to explain how judicial stereotypes regarding individual offenders can result in
sentencing discrepancies (March and Simon 1958; Unnever and Hembroff 1988). Specifically,
bounded rationality will be applied to explain why discrepancies may exist in sentencing as a
result of judges’ preconceived notions and stereotypes about Aboriginal offenders (March and
Simon 1958; Albonetti 1991). Expectation states theory argues that, when judges are provided
with little information regarding an offence and an offender’s background, sentencing disparities
may become more likely, and sentencing decisions are more likely to be based on characteristics
such as gender, race, age or social class (Unnever and Hembroff 1988). This chapter will
conclude with a discussion of hypotheses for this study drawn from these theoretical
perspectives.
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LEGAL GEOGRAPHY
Legal geography seeks to explain how the law is affected by the space in which it
operates (Bartel et al. 2013). This theory investigates the relationship between the environment
where the formal law operates and the social institutions, individuals, social customs, and
informal laws that operate in that environment (Bartel et al. 2013:340). The law is often thought
to exist within static boundaries; however, this theory emphasizes the complex nature of law and
how it is influenced by space (Blandy and Sibley 2010:276). Nicholas Blomley (1994) was one
of the first theorists to clarify the relationship between legal discourse and social space as one
that is mutually constitutive (Butler 2009). In Law, Space, and the Geographies of Power,
Blomley (1994) states that “law relies in various ways on claims concerning history, so it both
defines and draws upon a complex range of geographies and spatial understanding” (p. xi).
Accordingly, this means that the interpretation and application of law is dependent on the
construction of the legal space in which it operates (Blomley and Bakan 1992). This can be
illustrated by examining differences in legislation under provincial/territorial jurisdiction such as
fines and penalties for breaking provincial laws and the operation of hospitals and prisons, and
taxation (Department of Justice 2015). For example, while all 10 provinces have distracted
driving laws, the fine for breaking the law varies and different penalties are enforced across the
country (Tucker et al. 2015).
When expanding on legal geography, Blomley (1994) applied the work of philosopher
and political theorist Henri Lefebvre, who explored the impact of space on ideology (Butler,
2009; Lefebvre 1991). Lefebvre (1991) argues that an ideology is nothing without “a space to
which it refers, a space which it describes, whose vocabulary and links it makes use of, and
whose code it embodies” (p. 44). Similar to this idea, Blomley (1994) argues that, within the law,
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there exists “maps of social lives,” meaning constructed legal categories make up physical space
and affect those who occupy that space (p.54). While criminal law may be uniform across the
country, its application and enforcement may vary depending on the knowledge of legal actors in
each jurisdiction (Blomley 1994:57). The effect of the knowledge of legal actors on sentencing
will be discussed in the sections below on bounded rationality and expectation states theory.
In sum, Blomley (1994) argues that the practice of law is dependent on “broader social
and political claims” which can lead to varying impacts across all levels of society (p. xi). While
the same law may exist throughout a country, the way the law is applied, maintained or viewed
takes place in relation to the political and social views of that region (Bartel et al. 2013:345).
Though a law may be applied in a region where it is highly supported, in another jurisdiction, if
there is not social agreement or if there is conflict regarding the law, it may not be widely
applied and practiced (Bartel et al. 2013:346).
Blomley (1994) argues that four dualities influence the relationship between law and the
space in which it operates. The four dualities include: (1) professional and nonprofessional; (2)
public and private; (3) the individual and the community; and finally, (4) space and place
(p.217). The duality between professional and nonprofessional is a distinction between those
who are viewed as qualified and seen as having elite status and those who do not possess any
credentials (p.217). For example, a doctor may be treated differently than a miner because his
status in society may be elevated by his profession which is publically regulated (Blomley 1994).
Additionally, their professional qualifications can lead to the belief that they should receive
“special status” (p.218). The effect of this duality may vary across jurisdictions as the value
placed on professional qualifications may vary by jurisdiction (Blomley 1994). Additionally, if
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the gap between professionals and non-professionals is greater in a region, this may also impact
how judges weigh professional status during sentencing.
The second duality is between public and private whereby the public landscape includes
the laws which constrain individual action, and the private landscape comprises individual action
and mobility (p.218). The duality between public and private is described as one that is mutually
dependent due to the states’ intervention in the private sphere (Blomley 1994). For example,
Blomley (1994) provides the example of the state’s interference in infrastructure and the state’s
ability to restrain individual activism (p.219). Individual activism can be restrained, for instance,
if the state enforces private property rights when individuals attempt to picket outside a business
(Blomley 1994).
The third duality-between the individual and the community-is a relationship dependent
on the belief that one is not completely autonomous from the community (p. 219). Individuals
can only understand themselves by understanding their status in relation to others (Blomley
1994). In the context of law, a judge cannot solely be a trier of facts without the influence of the
social context of which he or she is also a part (Blomley 1994). For example, a judge sitting in a
jurisdiction with high rates of violence and a tough-on-crime political environment may be
influenced by the political and social atmosphere when determining the offender’s sentence.
Their sentence may differ from a judge in a different jurisdiction with lower rates of violence and
a less retribution-oriented political atmosphere.
The final duality is the division between space and place (Blomley 1994). Space refers
simply to geographical locations; place refers to the meaning, emotional attachment, and
understanding individuals assign to localities (Blomley 1994). Similar to the previous duality, an
individual’s understanding of conflict, obligations, and potentialities is dependent on their
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geography (Blomley 1994:220). The duality between individual and community examines how
individuals constitute their place in society in relation to others. In contrast, the duality between
space and place examines how individuals define themselves through their geographical location
(Blomley 1994). In the context of law, certain laws or regulations may be more enforced or
referenced in certain areas, and this is dependent on the importance placed on those laws or
regulations (Blomley 1994). Particular communities may be more oppressive or conservative
which will influence the operation of the law (Blomley 1994). The latter two dualities, individual
and community and space and place are most relevant to this study because they are conceptually
connected to each other and are most effective in explaining why the application of the
sentencing provisions may vary across geographical locations. Since these dualities have a
broader focus on the community and space where a judge is residing, they will assist in
explaining why there may be differences in how judges approach the sentencing provisions. This
framework will now be applied next to the current research to examine how the political and
social atmosphere in jurisdictions can influence a judge’s sentencing (Blomley 1994).
Legal Geography and Sentencing
The legal geography framework suggests that the interdependence of the social and
political atmospheres, the availability of social programs, and the public support for sentencing
provisions in jurisdictions can influence how judges sentence Aboriginal offenders and integrate
restorative justice principles in their sentencing regime. This theory would argue that when
judges sentence offenders, they are influenced not only by formal legislation, but also by the
social life, history, and spatial equality that exists in their jurisdiction (Blomley and Bakan
1992). The dualities between space and place and the individual and the community can assist in
explaining how the interdependence of these forces may lead to regional variations in sentencing.
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Whether or not judges apply these provisions when sentencing Aboriginal offenders can
be affected by the political atmosphere and social space in the jurisdiction where they reside,
generally speaking, and with respect to Aboriginal offenders. The Aboriginal population differs
across Canada in terms of size and socioeconomic status which can influence how Aboriginal
peoples are treated and viewed across jurisdictions (Roach 2009). This demonstrates the duality
between space and place. Judges in jurisdictions with higher Aboriginal populations may
sentence offenders more severely than judges in communities with lower Aboriginal populations
because this may affect the social atmosphere in that jurisdiction. As mentioned in the previous
chapter, while Aboriginal peoples represent only three percent of the Canadian population, they
represent 22 percent of offenders admitted to federal custody (Statistics Canada 2015:11). The
most recent Juristat5 survey on the representation of Aboriginal peoples in Canadian custody
reports Aboriginal peoples are most overrepresented in the Alberta prison population where the
Aboriginal prison rate is 8.6 times higher than the provincial Aboriginal population. Similarly, in
British Columbia, the Aboriginal prison population is 8.25 times higher than the provincial
Aboriginal population. Ontario and Saskatchewan also have overrepresentations in their prison
systems with rates of 6 and 6.5 times higher than the provincial populations respectively. The
varying overrepresentation rates in provincial and territorial prisons indicate that judges may be
applying the sentencing provisions differently across the country. Roach (2009) states “regional
variations are surprising given that Gladue (1999) and s.718.2 (e) should apply as matters of law
that have been resolved by Parliament and the Supreme Court of Canada” (p.504). However,
legal geography explains that regional variations should be expected due to varying populations

Juristat is conducted through Statistics Canada and “it provides analysis and detailed statistics
on a variety of justice-related topics and issues” (Statistics Canada 2015). This survey was
completed for 2011/2012.
5
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and varying atmospheres across the country that influence judicial decision-making (Blomley
and Baken 1992). These mechanisms will be discussed more below.
The dualities between space and place and the individual and the community pay
particular attention to the interrelationship of social institutions, the environment, social norms,
informal law, and formal law (Bartel et al. 2013:340). Interrelationships are the interaction
between “law, space, and place” (Bartel et al. 2013:340). The next section will examine how
these interrelationships, in the context of Blomley’s two dualities, may vary across provinces and
territories and lead to jurisdictional differences in the application of the sentencing provisions.
Individual and community
The duality between the individual and the community argues judges do not operate
autonomously and are influenced by the greater social context of which they are a part (Blomley
1994). This can be demonstrated by examining variations in judicial responses to the
introduction of conditional sentences. Conditional sentences allow offenders to serve their
sentence in the community, and the conditions of the sentence are tailored specifically for the
offender (Roberts and LaPrairie 2000:5). With the introduction of s.718.2 (e) of the Criminal
Code in 1996, judges were encouraged to consider alternatives to incarceration and conditional
sentences were created as an option (Roberts and LaPrairie 2000). In 2000, in response to the
changes to the Criminal Code, Roberts and LaPrairie (2000) conducted a judicial survey to
analyze the use of conditional sentences for all offence types and determine what factors
influenced judicial decisions to use conditional sentences. They found that guidance from appeal
courts played an important role in influencing whether or not a judge sentenced the offender to a
conditional sentence (Roberts and LaPrairie 2000:10). The results revealed the use of conditional
sentences was low in Ontario where 38 percent of respondents reported they received sufficient
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guidance in very few cases. Similarly, 83 percent of Ontario respondents reported the public had
little or no understanding of conditional sentences (Roberts and LaPrairie 2000:17). As discussed
in the previous chapter, regional variations have been found in the application of the sentencing
provisions at the appeal level (Roach 2009). This may influence how judges in lower courts
determine appropriate sentences for aboriginal offenders. Second, judges reported that public
understanding and support for conditional sentences played a role in their application of this type
of sentence (Roberts and LaPrairie 2000:16). Public support for pieces of legislation and
conditional sentences is largely dependent on what is done to encourage the use and
understanding of the legislation (Roberts and LaPrarie 2000). The duality between the individual
and community explains that because the importance a community places on the Gladue
principles differs by locality; this, in turn, will influence how s.718.2 (e) and the Gladue
principles are applied in each jurisdiction.
Space and place
The duality between space and place says individuals define themselves through their
geographical location. Though Canadian criminal law is within federal jurisdiction, criminal
sentencing at the lowest court level and appeal level takes place provincially and territorially
(Department of Justice 2015). The political and social atmosphere and the availability of social
programs in each jurisdiction vary which may influence sentencing decisions (Forest 2004).
Additionally, the political and social atmosphere in a jurisdiction can influence the resources
available to judges such as access to Gladue reports and access to Aboriginal specific training
which, in turn, will influence how judges consider the Criminal Code provision when sentencing
Aboriginal offenders.
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The political atmosphere in a province/territory may play an important role in
determining whether Gladue (1999) will serve to reduce the incarceration rates of Aboriginal
peoples. Judges in Alberta who have attempted to incorporate the sentencing provisions have
faced a backlash from the Alberta government (Reilly 2014). For example, Justice John Reilly
attempted to improve the treatment of Aboriginal offenders in the Alberta court system after
noting the failure of the legal system to allow justice for Aboriginal peoples and faced grave
feedback from the judiciary and Alberta government (Reilly 2014). The Alberta appeal court
overturned a number of his decisions, stating s.718.2 (e) did not change the law or how
Aboriginal offenders should be sentenced, and the premier of Alberta, Ralph Klein, advocated
for his disbarment claiming he had lost objectivity (Reilly 2014). The lack of support for the
provisions from both the government and judiciary will likely influence how other judges in
Alberta apply and incorporate the Gladue principles when sentencing Aboriginal offenders. This
influence could also perhaps extend to neighbouring provinces depending on the news coverage
of the case. The political atmosphere will also influence which sentencing objectives are
emphasized by judges. This illustrates the duality between space and place because it
demonstrates how a judge’s application of the sentencing provisions may differ by the political
atmosphere in the jurisdiction where they are sitting. Specifically, judges in provinces that have
tough-on-crime policies may be less likely to apply the sentencing provisions than judges in
provinces with a more Liberal approach to crime.
In addition to the political atmosphere of a region, the social atmospheres in different
communities may also influence whether the legislation is considered when sentencing
Aboriginal offenders (Blomley 1994). For example, the poverty rates, unemployment rates,
education rates, and levels of violence in a community may play a role in a judge’s decision to
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consider alternatives to incarceration (Balfour 2012:93). A study examining the sentencing of
Aboriginal male and female offenders across Canada found regional variations in the use of the
sentencing provisions and attributed them to the social conditions and lack of resources in the
regions (Balfour 2012:93). The existence of public and social programs available to assist
Aboriginal peoples who come into contact with the justice system varies across the country.
Only certain jurisdictions use Gladue reports and have established Specialized Aboriginal courts
(Roberts and LaPrarie 2000). The study found that, in the territories where there are large
geographical areas with sparsely populated communities, terms of imprisonment were used in
almost every case (Balfour 2012:92). In Nunavut, for example, where Aboriginal peoples make
up 80 percent of the population, one would expect judges to incorporate s.718.2 (e) in the
majority of cases with Aboriginal offenders. However, it appears that the social conditions of the
territory play a role in how judges determine a proper sentence for offenders. In Nunavut, only
51 percent of the population has access to secondary education, 20 percent of the population is
unemployed, and 31 percent live in overcrowded housing (Balfour 2012:93). Additionally, 80
percent of violent crimes are intimate partner or intra-familiar violence (Balfour 2012:93). As a
result of the high levels of violence, the lack of community resources and social services to
address the employment and educational needs of offenders, judges are arguably limited in their
ability to incorporate restorative justice principles when sentencing offenders due to the lack of
available resources (Balfour 2012). This demonstrates the duality between space and place
because it shows how the social atmosphere and resources available in a region may impact how
judges sentence Aboriginal offenders.
In sum, legal geography suggests that external factors such as the social and political
atmosphere of a jurisdiction, the availability of social programs, and the public support for the
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sentencing provisions can influence how judges sentence Aboriginal offenders and incorporate
restorative justice principles in sentencing. This, in turn, can lead to the differential application
of s.718.2 (e) and the Gladue principles across Canada.
Keeping this broader framework in mind, the remainder of the chapter will focus on
theories that explain individual level internal factors that may work in combination to influence
sentencing. First, bounded rationality theory proposes that preconceived notions and stereotypes
held by judges may play a role in influencing how judges apply the sentencing provisions and
lead to the differential application of s.718.2 (e) and Gladue (1999) (March and Simon 1958).
Second, expectation states theory explains how sentencing disparities are likely to occur when
judges are provided with little information regarding the offender and the offence and, thus,
determine a sentence based on an offender’s race, age, gender, or social class (Unnever and
Hembroff 1988). While legal geography supports the expectation that sentencing decisions will
vary across jurisdictions, the micro-level theories discuss how offender characteristics can lead
to sentencing discrepancies.
BOUNDED RATIONALITY
Bounded rationality is a theoretical perspective that explains how judicial decisionmaking is often a result of stereotypes and prejudices which can lead to discrepancies in
sentencing (March and Simon 1958). This theory combines theories of uncertainty avoidance
and causal attribution and argues that when judges have little information regarding an offender,
they develop “patterned responses” to determine an appropriate sentence (Albonetti 1991:250).
These patterned responses are “the product of an attribution process influenced by causal
judgments differentially linking specific defendant groups to future criminal involvement” based
on stereotypes (Albonetti 1997:797). It also explains that, although decision-making is usually
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guided by rationality, at times, this rationality fails which leads to a disjunction between the
decision of the actor and what is expected of the actor (Jones 1999). Ablonetti (1991) argues
judges may use preconceived notions in their sentencing decisions that arise from their
socialization regardless of the instructions in the Criminal Code. This illustrates Blomley’s
(1994) duality between community and individual because it discusses the effect of social
atmospheres on judicial decision making.
Judges may only be presented with limited information regarding the offender’s
background, which may reduce their ability to assess the offender’s dangerousness (Tartaro and
Sedelmaler 2009). Judges may then rely on stereotypes of “deviance and dangerousness” when
determining the offender’s sentence (Tartaro and Sedelmaler 2009:206). While judges may have
access to legal information such as the circumstances of the current offence, whether or not the
offender has a prior criminal record, and whether or not the offender entered a guilty plea, these
legal factors may not provide sufficient information for the judge to determine a proper sentence
(Tartaro and Sedelmaler 2009). As a result, judges may examine the offender’s characteristics
including factors such as gender, race, and age in addition to the circumstances of the crime
when determining an offender’s likelihood to recidivate (Albonetti 1991). This leads to judges
relying on stereotypes regarding the offender’s likelihood of recidivating, which, in turn, may
lead to disparities in the severity of sentences (Albonette 1991:250).
Bounded Rationality and Variations in Sentencing for Aboriginals
These stereotypes may also influence whether a judge decides to incorporate the Gladue
principles when determining sentences for Aboriginal offenders. Though the Criminal Code
instructs judges to consider alternatives to incarceration when sentencing Aboriginal offenders, a
mismatch may exist between the Criminal Code sentencing instructions and the sentence a judge
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assigns to an offender. The judges’ predispositions and biases regarding Aboriginals may
influence how they apply s.718.2 (e) of the Criminal Code. For example, judges may rely on
stereotypes that suggest Aboriginal offenders commit more crimes because of the
overrepresentation of Aboriginal peoples in the prison system and link the offender’s race to a
greater likelihood of recidivism (Albonetti 1991). This may decrease the likelihood that a judge
would consider a lesser sentence or a conditional sentence for the offender. Albonetti (1991)
states “judges rely on stereotypes that link race, gender, and outcomes from earlier processing
stages to the likelihood of future criminal activity. Imposing punishment in the criminal justice
system…is the result of simplifying causal assumptions in effort to achieve rationality” (p. 250).
Consequently, Albonetti (1991) would argue that, when uncertainty is high and judges are
provided with limited information regarding the offender and the offender’s background, judges
are more likely to be influenced by stereotypes when determining a proper sentence for the
offender. Therefore, judges who are not provided with pre-sentence reports or Gladue reports
regarding the offender’s background may be more likely to rely on stereotypes when sentencing
Aboriginal offenders and less likely to consider Gladue principles. Jurisdictional discrepancies in
sentencing decisions may arise due to the varying degree of information judges are provided with
regarding the offender’s background. This causes variations in levels of certainty. For example,
in jurisdictions where judges are more likely to be provided with Gladue reports such as Ontario
and British Columbia (OFIFC 2012), judges should face less uncertainty regarding the offender’s
background and risk to recidivate and should be more likely to consider the Gladue principles
when sentencing Aboriginal offenders. In contrast, in jurisdictions where judges are not provided
with information regarding the offender’s Gladue factors, they may be more likely to rely on
stereotypes regarding race which decreases the likelihood the judge will consider the Gladue
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principles and increase the likelihood the offender will receive a harsher sentence. Additionally,
the varying rates of Aboriginal overrepresentation in provincial and territorial prisons may also
influence how judges predict the offender’s likelihood of recidivism and lead to jurisdictional
differences in sentencing.
In sum, the bounded rationality framework argues that judges’ preconceived notions and
stereotypes regarding Aboriginal offenders may influence how they sentence offenders when
they are not provided with an offender’s Gladue factors. The next section will discuss
expectation states theory which suggests differential sentencing can occur based on
race/ethnicity when other factors in the cases seem to be similar (Unnever and Hembroff 1988).
EXPECTATION STATES THEORY
While expectation states theory was formulated to explain varying degrees of
participation and patterns in group settings (Hembroff 1982), Unnever and Hembroff (1988)
applied it to judicial decision-making. Expectation states theory hypothesizes that when case
related attributes such as number of previous convictions, and offence severity, are consistent (all
attributes suggest the offender should receive a harsh sentence or all attributes suggest the
offender should receive a lesser sentence), sentencing disparities are unlikely to occur (Unnever
and Hembroff 1988). However, when case attributes are inconsistent, for example, if an offender
has no previous convictions but has committed a serious crime, sentencing disparities become
more likely, and sentencing decisions are more likely to be based on an offender’s status or race
(Unnever and Hembroff 1988). Judges, then, may form opinions about the type of sentence and
sentence length an offender deserves based on their social rank and social characteristics
stemming from the stereotypes associated with the offender’s social rank/characteristics
(Unnever and Hembroff 1988). This theory states that there are two main categories of social
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characteristics that influence judicial decision making- diffuse status characteristics and
performance characteristics sets (Unnever and Hembroff 1988:57). Unnever and Hembroff
(1988) argue “Diffuse set characteristics represent membership categories where the qualities
attributed to members generally are assumed to be true of each particular member even though
specific abilities or predispositions in a particular member have not been demonstrated” (p.58).
Diffuse status characteristics include factors such as gender, age, race and/or social class
(Unnever and Hembroff 1988:58). For each diffuse characteristic, there is a preferred state that is
considered more socially desirable and is associated with “preferred sanctions and competence”
(Unnever and Hembroff 1988:58). Studies have shown that preferred status for diffuse
characteristics include being a professional, an adult, or a white male (Webster and Driskell
1978:221; Freese and Cohen 1973; Pugh and Wahrman 1983; Wagner, Ford and Ford 1986;
Steen, Engen and Gainey 2005). Each diffuse characteristic has three components: “(1) a
differential evaluation; (2) a set of stereotypes; and (3) a general expectation of moral worth and
performance capability” (Freese and Cohen 1973:178). This is similar to the bounded rationality
framework which also argues that judges possess stereotypes and preconceived notions regarding
offenders. Diffuse characteristics influence how individuals will interact with those who they are
not familiar with (Webster and Driskell 1978). Thus, when they are not provided with any other
information regarding an individual, they infer their abilities and characteristics based on
stereotypes associated with their race, sex, age or occupation. This is consistent with the bounded
rationality framework which argues stereotypes regarding race influence how an individual is
treated (Albonetti 1991). It also illustrates Blomley’s (1994) concept of the professional and nonprofessional because judgment is made based on the elite status and credentials an individual
possesses.
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Performance characteristics sets are an offender’s abilities and behaviours such as
employment status, any previous convictions, and the types of convictions (Unnever and
Hembroff 1988:58). Performance characteristic sets are similar to mitigating and aggravating
factors and each performance characteristic set also has a preferred option (Unnever and
Hembroff 1988:59). For example, in the context of sentencing, preferred performance
characteristics would include having no prior criminal convictions, committing a less serious
offence, and holding steady employment (Unnever and Hembroff 1988). A judge then bases the
offender’s sentence to a degree on how he or she views the offender’s rank on the performance
scale (Unnever and Hembroff 1988). If an offender has fewer criminal convictions and has
committed a less serious offence, they are more likely to receive a favourable sentence (Unnever
and Hembroff 1988). Alternatively, if an offender has many prior convictions, has no history of
employment, and has committed a more serious offence, it is more likely the offender will
receive a harsher sentence (Unnever and Hembroff 1988). Performance characteristics which are
also known as “case attributes” are factors which judges are permitted to consider when
determining a proper sentence, but diffuse characteristics should not be considered in sentence
decisions (Unnever and Hembroff 1988). However, when a judge is not provided with
information regarding the offender’s performance characteristics, it may be more likely that, in
the absence of this information, the judge will determine the offender’s sanction based on their
diffuse status characteristics (Unnever and Hembroff 1988). Thus, when judges do not have
information about the Aboriginal offender, they will determine a sentence based on what they
‘know’ about characteristics of Aboriginal offenders or rather stereotypes regarding Aboriginal
peoples. Studies have also examined judicial decision-making in circumstances where judges are
provided with both diffuse characteristics and performance characteristic sets (Freese and Cohen
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1983; Hembroff, Martin and Sell 1981; Hembroff 1982). The results of these studies indicated
that when judges are provided with performance characteristic sets, decisions are made solely on
performance sets and diffuse characteristics are not considered (Freese and Cohen 1983).
However, when an individual has a mixed performance set (the individual has both desirable and
undesirable traits), it is more likely actors will make judgments based on diffuse characteristics
(Hembroff, Martin and Sell 1981).
Expectation States Theory and Variations in Sentencing for Aboriginals
When applying this theory to this research, it can be used to explain how an Aboriginal
offender’s social class, employment status, and any previous convictions may lead to differential
sentencing. While Aboriginal Canadians, in general, suffer from higher unemployment rates and
often have lower socioeconomic statuses than non-Aboriginal Canadians, it is more pronounced
in certain regions which may lead to differential sentencing in those jurisdictions (Statistics
Canada 2006). For example, the 2006 Statistics Canada Census indicated that poverty gap
between Aboriginal and non-Aboriginal peoples was highest in the Prairie Provinces (Statistics
Canada 2006). While nationally the gap between the proportion of Aboriginal and nonAboriginals living below the Statistics Canada, low-income cut-off after taxes in 2006 was 10.6
percent, the gap between Aboriginal and non-Aboriginal peoples in Manitoba and Saskatchewan
was 18.4 percent and 20.4 percent respectively (Statistics Canada 2006). This theory would
predict that Aboriginal offenders would be most likely to receive longer custodial sentences in
jurisdictions where Aboriginal peoples suffer from unemployment and low socioeconomic status
because these are less preferred performance characteristic sets (Unnever and Hembroff 1988).
For example, if two offenders have committed similar offences, if one offender has a good
employment history and has a higher socioeconomic status (preferred performance characteristic
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set), this theory suggests they are more likely to receive a more lenient sentence than an offender
of low socioeconomic status and no employment history (less preferred performance
characteristic set).
This is also consistent with Blomley’s (1994) duality of professional and nonprofessional which suggests judgment is often made based on an individual’s credentials.
Additionally, when judges are not provided with information regarding an Aboriginal offender’s
performance characteristics, judges will not have case attributes available to assist in determining
a proper sentence. As a result, judges may be more likely to determine a sentence based on an
offender’s diffuse characteristics, and particularly race/ethnicity regardless of instructions in the
Criminal Code or the Gladue principles because they do not have access to the offender’s
circumstances and background information (Unnever and Hembroff 1988). One would expect
the sentences of offenders to be most similar when judges are provided with thorough
information regarding an offender’s performance characteristic sets (Unnever and Hembroff
1988). Similar to bounded rationality, expectation states theory proposes that when uncertainty
regarding an offender’s performance set characteristics is high, judges are more likely to rely on
factors such as race when determining a sentence (Unever and Hembroff 1988:71). For example,
when judges are provided with Gladue reports or pre-sentence reports outlining an offender’s
background, judges would have greater access to the offender’s performance characteristic sets
and may be less likely to rely on diffuse characteristics. Furthermore, expectation states theory
also cautions that the reliance on diffuse characteristics when performance characteristic sets are
not available is not uniform across cases, meaning while discrimination based on race may occur
in some cases, it does not necessarily occur in all cases (Unnever and Hembroff 1988:72). This
lack of uniformity can be explained using legal geography which suggests that factors other than

49

case attributes such as the social and political atmosphere of a jurisdiction also influence how
judges determine a proper sentence (Blomley 1994).
In sum, this theory suggests sentencing disparities can occur for two reasons. First,
varying levels of performance characteristics such as employment status and socioeconomic
status between offenders will lead to differential sentencing because judges fall back on diffuse
characteristics which in this case is Aboriginality. Second, when a judge is not provided with
information regarding an offender’s performance characteristics, judges are more likely to rely
on characteristics of race and gender when determining a proper sentence.
The integration of the micro-level theories bounded rationality and expectation states
theory complement the macro-level legal geography explanation for jurisdictional differences in
sentencing. Legal geography provides the understanding that there will be variations across
regions in sentencing and explains why these variations exist. The micro-level theories, in turn,
help to further explain these jurisdictional variations by drawing attention to individual levels
factors that influence decision-making. Bounded rationality and expectation states theory are also
consistent with the dualities of legal geography and, in particular, demonstrate the duality
between individual and the community and professional and non-professional. These theories
together advance the argument that judges are influenced by existing stereotypes in the
community where they reside. This interacts with the information judges have regarding the
offender and the offence and influences the sentence type and sentence length an offender
receives (Steffemeier, Ulmer, and Kramer 1998:768). More specifically, bounded rationality and
expectation states theory explain that judges are influenced by extralegal factors such as
stereotypes when determining a proper sentence, and legal geography advances that variations
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across regions in sentencing outcomes will occur as a result of varying political and social
atmospheres and the availability of social programs.
HYPOTHESES
Drawing on these theoretical perspectives and the previous research that has been
discussed, this section outlines the main study hypothesis and two sub-hypotheses regarding
differences in the sentencing patterns for Aboriginals across the country. The main hypothesis
that this study will test with a legal geography framework in mind is:
1) It is hypothesized that there will be differences in the sentencing patterns for
Aboriginals across the country.
Since 2000, there have been changes across several jurisdictions, including British
Columbia, Ontario, Yukon, and Quebec, to incorporate the Criminal Code provisions in the
sentencing of Aboriginal offenders (OFIFC 2012). In Ontario, Gladue specific courts were
created (OFIFC 2012), and Yukon and Quebec have increased their use of Gladue reports;
however, they are less standardized (OFIFC 2012). The remainder of the country has made no
known attempts to form consistent programs to encourage the use of Gladue (1999) when
sentencing Aboriginal offenders. When judges do not have access to Gladue reports and
additional information regarding the offender’s Aboriginal background, bounded rationality and
expectation states theory would argue that judges may be less likely to apply the sentencing
provisions. As a result, this study will test the following two sub-hypotheses:
a. It is hypothesized that in jurisdictions where judges are provided with Gladue
reports, such as Ontario and British Columbia, judges will be more likely to
consider the Gladue principles when sentencing Aboriginal offenders.
b. It is hypothesized that jurisdictions where judges are not provided with
information regarding the offender’s background, they will less likely to
consider the sentencing provisions in their sentencing decision and more
likely to rely on stereotypes during sentencing.
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These hypotheses may vary on a number of factors which will be included as controls to isolate
the independent effects of provincial/territorial variations as discussed in the next chapter.
CHAPTER SUMMARY
The theories of legal geography, bounded rationality, and expectation states were
integrated in this chapter to explain why sentencing disparities may exist across the country. It
began with the theory of legal geography which suggests discrepancies in sentencing may exist
as a result of varying social and political atmospheres across the country (Blomley 1994). Next,
it moved on to micro-level theories to explain individual-level factors which may affect judicial
decision-making. Bounded rationality was used to explain how sentencing disparities might
occur as a result of judges’ stereotypes regarding Aboriginal offenders (March and Simon 1958;
Albonetti 1991). Finally, expectation states theory was applied to explain how in the absence of
case characteristics, judges rely on characteristics such as race, age, gender or social class when
determining a proper sentence (Unnever and Hembroff 1988). The next section will discuss the
methodology that was implemented in this study to investigate whether judges are differentially
applying the Criminal Code provisions and Gladue principles across the country.
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CHAPTER FOUR: METHODOLOGY
This chapter will outline the research process that was adopted to examine how judges
are applying the sentencing provisions across the country. Specifically, this study sought to
answer the following research question: Are s.718.2 (e) of the Criminal Code and the Gladue
principles applied differentially across Canada? To answer this question, a mixed methods
design was utilized. The study conducted a quantitative data analysis and qualitative content
analysis of sentencing transcripts. This chapter will begin with an overview of the research
design, followed by a discussion of the research procedure including the sample, selection
strategy and timeframe. The second half of this chapter will discuss the mixed method approach
and how the data were analyzed, including the variables examined and the analyses conducted.
The chapter will conclude with the identification of the strengths and the limitations of the study.
RESEARCH DESIGN
Drawing from the work of Welsh and Ogloff (2008) and Balfour (2012), this study
conducted a quantitative data analysis and a qualitative content analysis of reported sentencing
decisions to examine the impact of the sentencing reforms on Aboriginal offenders. The
quantitative data analysis consisted of reorganizing data from the sentencing transcripts through
the process of coding into a numeric format that can be easily analyzed (Neuman and Robson
2012). This information was then entered into STATA for data analysis. The variables that were
examined for the quantitative analysis will be discussed in the second half of this chapter. The
qualitative content analysis allowed the study to describe elements of the sentencing transcripts
and analyze non-numerical data (Palys and Atchison 2014). A content analysis can be defined as:
A phase of information processing in which communication content is transformed,
through objective and systematic application of categorization rules, into data that can be
summarized and compared (Holsti 1969:3).
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Both the quantitative analysis and qualitative content analysis are unobtrusive archival measures
of data analysis, which means interaction between the researcher and judges is not required to
evaluate how judges apply the sentencing provisions when sentencing Aboriginal offenders
(Schram 2014).
RESEARCH PROCEDURE
The purpose of this study is to examine the judicial treatment of Aboriginal offenders at
the lower court level across Canada following the changes to the Criminal Code discussed in the
previous chapter.6 The unit of analysis for this study is manslaughter sentencing transcripts of
Aboriginal offenders convicted of manslaughter. Sentencing transcripts are a common unit of
analysis in studies which seek to examine trends in judicial decision making (Welsh and Ogloff
2008; Roach 2009; Rudin 2011; Balfour 2012; Murdocca 2014).
Sample
There are several reasons why manslaughter sentencing transcripts were chosen as the
unit of analysis for this study. First, manslaughter carries no mandatory minimum sentence
which allows judges some judicial discretion in sentence length compared to other homicide
convictions (Criminal Code 1985).7 That is, judges can sentence offenders to life imprisonment
or, alternatively, sentence an offender to a conditional or suspended sentence. In contrast, firstdegree and second-degree murder require a minimum sentence of life imprisonment with no
possibility of parole for 25 years and ten years, respectively (Criminal Code 1985). Since this
does not allow judges to consider alternatives to incarceration and only allows judges to

6

Lower courts handle most cases that are processed through the justice system and they are
established by the provincial and territorial governments. Lower court decisions can be appealed
(Department of Justice Canada 2015:3).
7
There is a mandatory minimum sentence of four years imprisonment for manslaughter offences
committed with a firearm (Criminal Code 1985).
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determine parole eligibility in the case of second-degree murder, these cases were not included in
the sample. Second, manslaughter offences, compared to other violent offences, are most similar
in terms of the degree of harm to the victim and the offence seriousness, meaning every case
ends in the death of the victim. This allows the study to control to some degree for the severity of
the offence. Third, manslaughter was chosen instead of other serious offences with no mandatory
minimums because, arguably, it is the most serious criminal offence with no mandatory
minimum. Consequently, judges may provide more information in their sentencing decisions.
Only original trial court cases were included in the sample. Appeal decisions were excluded
since previous literature examined regional variation in appeal decisions, including appeal
decisions for manslaughter offences, the findings of which have been summarized in the
literature review. Additionally, focusing on lower court cases allows the study to make
comparisons solely between sentencing judges.
Sampling Frame
Sentencing decisions were collected from the LexisNexis QuickLaw database. This
database includes all Supreme Court of Canada cases and over 480,000 reported Canadian
sentencing decisions from other court levels such as provincial and territorial appeal courts and
lower courts (LexisNexis 2013). A review of Canadian legal research databases also found
QuickLaw to be one of the most comprehensive databases available (Best 2012). Although not
all sentencing decisions are included in the database, the cases that are included are often
precedent-setting cases and, thus, arguably can provide a closer approximation of the sentencing
regime overall (Balfour 2012). Judges are required to make their decisions as consistently as
possible with precedent-setting cases on the same topic (Balfour 2012). This means that all
judgments should reflect sentencing decisions in precedent-setting cases.
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Timeframe
The timeframe from which the sample was drawn covers 1999 to 2014 inclusive to
capture Supreme Court clarifications of s.718.2 (e) in Gladue (1999) up to and including 2014.
Decisions prior to 1999 were not included because previous literature has demonstrated the
provision was not well applied for any case type with an Aboriginal offender until the Supreme
Court clarification in 1999 (Rudin 2011; Welsh and Ogloff 2008; Balfour 2012). The end date
was 2014 because it was the most recent completed year when the research was conducted.
Selection Strategy
This sample included all available reported sentencing decisions on the QuickLaw
database for Aboriginal offenders convicted of manslaughter across all Canadian jurisdictions
between 1999 and 2014.8 Manslaughter sentencing decisions were located by province and
territory through the use of keyword searches for ‘Aboriginal,’ and ‘manslaughter.’ To ensure
sentencing decisions were not missed, a keyword search was also performed for synonyms of
Aboriginal and different Aboriginal groups that comprise the Canadian population as identified
by Statistics Canada (2011:13) such as ‘Metis,’ ‘First Nation,’ and ‘Inuit.’ This ensured any
sentencing decision with an Aboriginal offender was included and excluded any sentencing
decisions that did not mention the Aboriginal status of the offender. If the sentencing decision
mentioned only the Aboriginal status of the victim and not the offender, the case was excluded
because the assumption was that the offender was not Aboriginal. An implication of this is that
the sample does not include any cases with Aboriginal offenders where the judge failed to note
an offender’s Aboriginal status. However, if the judge does not mention an offender’s Aboriginal

8

Prince Edward Island was excluded because no cases were available from the province. NonEnglish cases from Quebec were also excluded from the sample as resources were not available
to have them translated.
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status, there is no way to determine if the offender is Aboriginal. Using these criteria, the final
sample comprised 121 sentencing transcripts over a 16-year period. A breakdown of the number
of cases by province is shown in Table 3 and a breakdown of the number of cases by province
and by year can be found in Appendix A.
The next section will discuss the variables included and the analyses conducted for both
the quantitative and qualitative analysis.
Table 3. Breakdown of manslaughter cases by province/territory, 1999-2014
Province/Territory

Cases (n)

Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland and Labrador
Northwest Territories
Nova Scotia
Nunavut
Ontario
Prince Edward Island
Quebec
Saskatchewan
Yukon

14
29
16
1
4
8
3
2
24
0
3
13
4
121

Total
a

Cases (%)a
11
24
14
1
3
7
2
2
20
0
3
10
3
100

Percent of cases from province/territory that are represented in the total sample

MIXED METHOD DATA ANALYSIS
The methodological tools that were implemented in this study were quantitative analysis
and qualitative content analysis of sentencing transcripts. A mixed method analysis will assist in
increasing the richness of this study’s data analysis by combining qualitative and quantitative
methods of analysis to “provide a more elaborated understanding of the phenomenon of interest
and, as well, to gain greater confidence in the conclusions generated by the evaluative study”
(Johnson, Onwuegbuzie and Turner 2007:119).
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A concurrent mixed method design was utilized to conduct the content analysis. In this
design, quantitative and qualitative data are collected and analyzed separately and then combined
to allow a more complex evaluation of the results (Palys and Atchison 2014). Qualitative and
quantitative analysis differ in their underlying philosophies (Gibbs 2002). While quantitative
research emphasizes deductive research from a realist perspective, qualitative research favours
inductive research from an idealist perspective (Gibbs 2002). A quantitative realist perspective
theorizes that the world exists independent of any individual’s interaction with it which aligns
with the quantitative research belief that “there are indisputable facts about the world” (Gibbs
2002:5). Even if individuals cannot see or feel something, it is real if it has real effects. For
example, individuals know the reality of laws because they have real consequences that take
place whether or not an individual experiences those consequences (Gibbs 2002). In contrast, a
qualitative idealist perspective posits that the world is constructed by human cognition (Gibbs
2002:6). As such, qualitative research attempts to uncover these constructions (Gibbs 2002).
Idealists do not report facts about the world; they simply examine how individuals view the
world (Gibbs 2002). For example, an idealist perspective would argue not everyone who breaks
the law is a criminal. While some individuals may see breaking the law is always wrong, others
may argue there are circumstances where it is justified or that the laws themselves are not fair.
Though these philosophical perspectives seem incompatible, conducting mixed method research
allows studies to combine quantitative and qualitative methods to provide a more complete
understanding of a situation. The quantitative analysis will now be discussed.
QUANTITATIVE ANALYSIS
The purpose of the quantitative analysis was to investigate whether there are statistically
significant differences in the sentencing of Aboriginal offenders across the country. Information
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surrounding the circumstances of the manslaughter was collected from the sentencing transcripts
through the process of data coding (Neuman and Robson 2015). The quantitative analysis
follows a coding protocol to systematically assign content to categories that represent study
variables (Riffe, Lacy, and Fico 1998). Raw data from the unit of analysis, in this case,
sentencing transcripts, are assigned numeric values that represent different values for each
variable (Neuman and Robson 2015). For example, each province and territory is given a
numeric value so the analysis can differentiate the jurisdiction where the case was tried. This
allows the study to transform non-numeric data into a standardized form that can easily be
analyzed to test hypotheses (Riffe, Lacy, and Fico 1998). The variables for the quantitative
analysis were determined deductively. Deductive coding involves analyzing the data for the
existence of pre-determined concepts (Palys and Atchison 2014). A coding protocol was created
to describe the coding procedure and the coding categories for each variable (Neuman and
Robson 2015). The coding protocol is outlined in Appendix B. The coding protocol is grounded
in the literature, guided by the research question and hypotheses, and each category is mutually
exclusive and exhaustive (Holsti 1969). Additionally, each variable was conceptualized with a
clear definition and the indicators that will be used to measure each variable were specified. The
coding protocol that was utilized to record information from each of the sentencing decisions
was similar to the coding protocol of Welsh and Ogloff (2008), Balfour (2012) and Latimer and
Foss (2005). Certain factors identified by previous literature that may impact a judge’s
sentencing decision served as the deductive codes (Krippendorff 2004). The next section will
outline the independent, dependent, and control variables that were coded and subsequently
entered in STATA to perform the data analysis.
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Independent Variable
The independent variable that was examined in this study is the province or territory
where the offence was tried. The literature review and theoretical framework suggest that
jurisdictional variations in the application and use of s.718.2 (e) and the Gladue (1999) decision
will exist across Canada (Blomley 1994; Milward and Parks 2011; Hannah-Moffat and Maurutto
2010; Adiin-Tetty 2007; Balfour 2012; Murdocca 2014). The breakdown of the cases by
province and territory are again shown in Table 3. Each province and territory was coded from 112.
Dependent Variables
Two dependent variables were examined in this study. Similar to previous research,
sentencing was considered a two-stage decision—whether the offender was serving their
sentencing in custody and the sentence length the offender received (Welsh and Ogloff 2008;
Balfour 2012).
First, whether or not the offender received a custodial or community-based sentence was
examined. In the sample, 93 percent of the offenders received a custodial sentence (yes, coded 0)
and seven percent of offenders received a non-custodial sentence (no, coded 1). Second, the
sentence length the offender received was recorded from the sentencing transcripts. As shown in
Table 4, sentence length was recorded in months, and the average sentence length for the
offenders in the sample was 80.4 months or 6.7 years.
Control Variables
To isolate the effect of the province/territory on type and length of sentence, similar to
prior research, this study controlled for a number of other variables that can impact sentence type
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and length (Welsh and Ogloff 2008; Balfour 2012). These incident and legal characteristics are
discussed below.
Table 4. Descriptive statistics: reported manslaughter sentencing transcripts 1999-2014
(N=121)
Variable
Dependent Variables
Sentence Type
Custodial
Non-Custodial

Frequency (n)

113
8

Percentage (%)

93
7

Mean
6.7

Sentence Length
Control Variables
Gender of Offender
Male
Female
Gender of Victim
Male
Female

90
31

74
26

97
24

80
20

Victim Offender Relationship
Intimate Partner
Non-intimate Partner

24
97

20
80

Reference to s.718.2 (e)
Yes
No

85
36

70
30

Reference to Gladue
Yes
No

83
38

69
31

Gladue Report Used
Yes
No

23
98

19
81

Criminal Record
Yes
No

91
24

79
21

Use of a Firearm
Yes
No

8
113
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7
93

Incident characteristics
Many studies have found that male offenders receive on average longer sentences than female
offenders and are more likely to receive a custodial sentence (Moyer 1992; Weinrath 2000;
Doerner and Demuth 2014).
As a result, the gender of the offender was controlled for when examining the relationship
between jurisdiction and whether the offender received a custodial sentence or a lesser sentence.
In the sample, 74 percent offenders were male (coded 0), and 26 percent of offenders were
female (coded 1). Additionally, the study also controlled for the gender of the victim. Studies
have found that when the victim is a female, offenders were more likely to receive a longer
sentence (Franklin and Fearn 2008; Williams et al. 2004). As shown, 80 percent of the victims
were male (coded 0), and 20 percent of the victims were female (coded 1).
The victim-offender relationship was also recorded in each case. When the offender is
known to the victim, studies have found the offender is more likely to receive a more lenient
sentence (Simon 1996; Milward and Parks 2007). Similarly, studies have demonstrated, when
the victim is an intimate partner, it is more likely the offender will receive a shorter sentence than
when the victim is a non-intimate partner (Dawson 2004). The victim-offender relationship was
measured using the following categories: intimate partner (coded 0) and non-intimate partner
(coded 1). In the sample, 20 percent of cases involved an intimate partner and 80 percent of cases
involved a non-intimate partner.
Legal characteristics
Whether or not the judge referenced the s.718.2 (e) provision when sentencing the
offender was also recorded. If the judge references the provision, it may be more likely they will
consider it in their sentencing decision. There was reference to the provision in 70 percent of the
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cases (yes, coded 0) and no reference to the provision in 30 percent of the cases (no, coded 1).
Additionally, the transcripts were also coded for whether or not the judge referenced R. v.
Gladue (1999). Reference to R. v. Gladue (1999) may impact the sentence a judge assigns an
offender because the Supreme Court clarified the Criminal Code provision in this case (Proulx
2000:376; Milward and Parks 2011). In the sample, Gladue (1999) was referenced in 69 percent
of cases (yes, coded 0), and there was no reference to Gladue (1999) in 31 percent of cases (no,
coded 1). Whether or not a Gladue report was prepared for the offender was also recorded. Since
Gladue reports provide judges with more information specific to the offender’s Aboriginal
background and suggest an appropriate sentence for the offender, this will also allow this study
to determine whether or not the use of a Gladue report affects the sentence type and sentence
length an offender receives (Hannah-Moffat and Maurutto 2010). A Gladue report was used in
19 percent of the cases in the sample (yes, coded 0), and no report was used in 81 percent of
cases in the sample (no, coded 1). Whether or not the offender had a criminal record was also
examined. Literature has suggested that when offenders have previous convictions, they are more
likely to receive longer sentences and custodial sentences (Welsh and Ogloff 2008; Manson
2001). The offender had a criminal record in 79 percent of cases (yes, coded 0), and the offender
had no criminal record in 21 percent of cases (no, coded 1). The final control variable that was
examined was whether or not the offender committed the offence with a firearm. This variable
was examined in the study because when a firearm is used in the commission of a manslaughter
offence, the offender faces a minimum punishment of four years imprisonment (Criminal Code
1985). This allowed the study to control for the effect of use of a firearm on sentence length. A
firearm was used in 7 percent of cases (yes, coded 0), and no firearm was used in 93 percent of
cases (no, coded as 1).

63

Data Analysis
To investigate the relationship between the province/territory where the offence took
place and the sentence the offender received, the quantitative analysis first conducted a bivariate
analysis similar to Welsh and Ogloff (2008) and Balfour (2012). A crosstabular analysis was
conducted to determine the effect of the independent variable-jurisdiction-on the dependent
variable-sentence type. Crosstabular analysis uses the chi-square statistic to determine whether
the relationship between variables is significant (Wortley and Owusi-Bempah 2009). One-way
ANOVA was used to analyze the effect of the independent variable - jurisdiction - on the
dependent variable - sentence length. ANOVA is a probability statistical test that evaluates the
variation in the means of each group (Palys and Atchison 2014). ANOVA uses two tests of
variance to compare group means, examine variability between the overall mean and the mean of
each group, and examine variability within each group (Agresti and Finlay 2009:371). ANOVA
provides “a statistical summary of the amount of variation in the dependent variable that is
accounted for by group membership in or categories of an independent variable” (Miethe
2007:223). For example, in this study, the dependent variable is sentence length, and the
independent variable is jurisdiction. The calculated ANOVA will determine whether group
membership (in a province or territory) explains any variation in sentence length.
While ANOVA will indicate any relationship between sentence length and the
jurisdiction where the offence is tried, one-way ANOVA does not include other variables in the
analysis (Miethe 2007). As a result, a multivariate analysis was also conducted to examine how
the control variables affect the relationship between sentence length and jurisdiction.9 Linear

9

Due to the small number of non-custodial sentences (n=8) in the sample, the study could not
conduct a logistic regression examining the effect of jurisdiction on sentence type while
controlling for incident and legal characteristics.
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multiple regression is used when the dependent variable is a continuous quantitative variable
(Agresti and Finlay 2009). As such, multiple regression was used to examine the effect of
jurisdiction and the control variables on sentence length. The slope in multiple regression
“describes the effect of an explanatory variable while controlling effects of other explanatory
variables in the model” (Agresti and Finlay 2009:324). This is beneficial for this research for two
main reasons. First, it allows a better understanding of which variables have an impact on the
dependent variable because phenomena are rarely influenced by just one factor (Lewis-Beck
1982). For example, in addition to examining the effect of jurisdiction on sentence length,
multivariate analysis allows the study to consider the effect of additional variables on sentencing
such as gender and previous convictions. Second, one can conclude with certainty that an
independent variable has an effect on the dependent variable because the analysis accounts for
the effect of other variables (Lewis-Beck 1982).
While the quantitative analysis will identify whether there are statistically significant
differences in the sentence lengths and sentence types Aboriginal offenders receive by
province/territory, it will not be able to explain or identify what factors may influence whether or
not a judge is applying the sentencing provisions which may impact sentencing outcomes. By
also including a qualitative content analysis in this study, it allows for a more complete
understanding of the phenomena (Tashakkori and Teddlie 2008). The qualitative data analysis
will complement the findings of the quantitative analysis by providing insight regarding which
factors influence whether or not a judge decides to apply the sentencing provision and how this
may differ across the country (Tashakkori and Teddlie 2008). Qualitative content analyses can
“focus on themes and patterns that are best described through conceptual description and
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narrative illustrations rather than numbers” (Hall and Wright 2008:118). The qualitative data
analysis will now be discussed.
QUALITATIVE ANALYSIS
A content analysis has three main requirements: objectivity, system, and generality
(Neunendorf 2002). The objectivity requirement states that researchers must ensure they are
abiding by the rules and procedures that they set out during the research process (Neunendorf
2002). For example, this would include how the researcher distinguishes between different
coding categories and how he or she determines in which category or theme their data should be
coded (Holsti 1969). This requirement is in place to reduce the researcher’s subjectivity and can
often be verified using inter-rater reliability (Krippendorff 2004). Inter-reliability is the degree to
which coders agree with the conceptualization and operationalization of coding categories and
with coding decisions (Palys and Atchison 2014). The systemic requirement states the content
included or excluded in the analysis must be consistent with set guidelines, and material should
be included regardless of whether or not it supports the researcher’s hypothesis (Neunendorf
2002). This means both deductive and inductive coding categories must be clearly defined
(Neunendorf 2002). Finally, the generality requirement specifies that all information collected
must have theoretical relevance and assist in testing the hypotheses and answering the research
question (Neunendorf 2002). This means the deductive coding categories must be based on
previous literature. This is important because it also allows the findings of the content analysis to
be compared to the findings of previous research (Neunendorf 2002). For instance, the deductive
categories for this content analysis were based on previous studies examining the use of the
sentencing provisions so the results could be compared with previous findings. Inductive coding
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categories were also relevant to more than one example from the data so that comparisons could
be made within coding categories (Neunendorf 2002).
In qualitative content analysis, the goal is to discover meaning and emphasis through
examining texts for patterns and themes (Altheide and Schneider 2013:62). The qualitative
content analysis of this study was conducted using the software program NVivo. NVivo allows
users to upload text, pictures, audio or video clips and use program tools to organize, link, and
synthesize data (Richards 1999:16). NVivo uses three tools for managing and analyzing data:
documents, nodes, and attributes (Richards 1999:12). Documents can be written text, audio, or
visual information (Richards 1999). They can be imported from word processors into NVivo or
can be created directly in NVivo (Richards 1999). To address the research question, ‘nodes’ were
utilized to organize data (Richards 1999). Nodes are labels that are used to connect “a theoretical
concept or idea with passages of text in some way that exemplifies that idea” (Gibbs 2002:57).
While the nodes should reflect themes from the data, they should not simply be a reproduction of
data (Gibbs 2002). Nodes should be utilized to form a way of thinking about the data and its
interpretation (Gibbs 2002:60). Attributes are used to represent values of both documents and
nodes (Richards 1999). For example, a node examining “gender” would have attribute values of
“male” and “female” (Richards 1999:13). Documents, nodes, and attributes can be viewed and
managed separately in NVivo Explorer windows (Richards 1999).
In this study, the 121 sentencing transcripts were uploaded to NVivo as Microsoft Word
documents for analysis. The qualitative content analysis was made up of a combination of
deductive nodes that were created prior to the data analysis and inductive nodes that emerged
during data analysis (Gibbs 2002:59). Once the deductive nodes were created, coding of the
sentencing transcripts took place where the researcher coded passages of text that illustrate the
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nodes (Gibbs 2002). Coding allows the researcher to reference a node for select text in a
document (Richards 1999). The deductive nodes will be discussed more in the coding protocol
section below. During the coding process, inductive themes emerged, and the nodes were then
grouped into ‘tree nodes’ (Lindren 2008). Tree nodes are hierarchically ordered which allows for
categories and sub-categories and assists in clarifying concepts (Richards 1999). The categories
of nodes are referred to as ‘parent nodes’ and the sub-categories are referred to as ‘child nodes’
(Gibbs 2002).
Coding Protocol
Unlike quantitative coding where the researcher is looking for specific information, the
data gathered during qualitative coding allows the analysis to capture meaning, definitions, and
discourse (Altheide and Schneider 2013). Qualitative coding identifies passages of text that
exemplify the nodal category (Gibbs 2002). The size of each coded passage may vary depending
on the length of its discussion in text (Gibbs 2002). Prior to beginning the coding process,
several nodes were determined deductively based on the research question and factors identified
by previous literature that might play a role in judicial decision-making. These preliminary codes
included: reference to Gladue (1999), reference to s.718.2 (e), and sentencing objectives. The
preliminary codes are listed and operationalized in Appendix C. ‘Reference to Gladue (1999)’
was selected as a node to examine what role the case played in the judge’s sentencing decisions.
Similarly, ‘reference to s.718.2 (e)’ was selected as a node to examine how judges discussed the
Criminal Code provision in their sentencing decision. Finally, the Criminal Code ‘sentencing
objectives’ were selected as a node similar to the study by Welsh and Ogloff (2008). Previous
literature identified this as a factor which may lead to the ineffectiveness of the sentencing
provisions because of the judicial belief that principles of denunciation and deterrence should
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take precedence over restorative justice (Milward and Parks 2011; Rudin 2008; Roach and Rudin
2000). As such, this study examines whether the sentencing objectives cited in sentencing
decisions vary across the country and whether they influence judicial decisions to apply the
sentencing provisions.
The final coding protocol emerged over the reading of ten sentencing transcripts, and the
coding protocol was amended a number of times (Altheide and Schneider 2013). To evaluate
whether the final coding protocol was valid, one of the sentencing transcripts was reread to
evaluate whether the coding protocol would adequately capture the research question (Altheide
and Schneider 2013). Finally, the remainder of the sentencing transcripts were coded using the
final coding protocol. Inductive nodes were able to emerge as the coding process evolved and
were added to the coding protocol. Cases that were coded prior to the addition of the inductive
node were examined again. The final coding protocol can be found in Appendix D.
Data Analysis
The data analysis process for qualitative content analysis involves reading, sorting,
comparing, and contrasting each node (Altheide and Schneider 2013:71). NVivo allows the
researcher to display all coded text under each node using a “point and click” method (Palys and
Atchison 2014:324). This method allows the researcher to review all locations in the sentencing
transcripts that have been coded under each node (Palys and Atchison 2014). For example, in
this study, the researcher examines whether each coded text for the node “reference to s.718.2
(e)” fits within the node definition as defined in the coding protocol. This ensures that the
content has been coded consistently and accurately because the researcher can closely examine
the coded text for each node (Palys and Atchison 2014). If a coded passage did not meet the node
description, it was uncoded (Altheide and Schneide 2013).
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The goal of qualitative content analysis for this study was to examine sentencing
transcripts to understand and discover characteristics and themes inherent in the sentencing of
Aboriginal offenders across the country (Altheide and Schneider 2013). Once the nodes were
reviewed for accuracy, each node was then examined for differences and summaries were made
of each node (Altheide and Schneide 201). Examining nodes for differences consists of sorting
and comparing the coded text within each node for patterns or themes (Altheide and Schneide
2013). The test of the coding protocol revealed certain themes within the “reference to s.718.2
(e)” node. For example, while certain judges cited the sentencing provision and stated it was an
important factor when determining a proper sentence, other judges stated the offender’s
Aboriginal status was not relevant in their sentencing decision. The attribute function also assists
in examining whether patterns or themes differ by attribute value (Richards 1999). Each province
and territory represent a value for the attribute ‘jurisdiction.’ This allows the analysis to compare
patterns and themes across provinces and territories for each node and determine whether a
theme is characteristic of a particular jurisdiction or similar across jurisdictions. For example,
while the quantitative analysis identifies whether judges cite s.718.2 (e) and Gladue (1999), the
qualitative analysis will allow the researcher to identify whether judges cited the provisions and
applied them or whether they cited the provisions, but stated they do not apply in the offender’s
case and whether this varies across jurisdictions. Once each node is examined, summaries are
made of each node and patterns, themes, and differences are identified both within the node
generally and across jurisdictions (Altheide and Schneider 2013). This allows the researcher to
identify differences or similarities in the way judges discuss and weigh Aboriginal status in their
sentencing decision. For example, the study hypothesizes that in jurisdictions such as Ontario
and British Columbia where judges are more likely to be provided with Gladue reports, they may
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be more likely to consider the Gladue principles when determining the offender’s sentence.
Examining differences within nodes will allow the study to investigate this hypothesis. To
illustrate, the testing of the coding protocol demonstrated differences in cases coded under the
“reference to s.718.2 (e)” node. Coded text from a British Columbia case demonstrates a judge
who considered the Criminal Code provision in his sentencing decision:
I am fully aware that this is a very serious offence. Nevertheless, in imposing a sentence
on this accused I am acutely aware of the role I have to play in ensuring that the purpose
of s. 718.2(e) is carried out. In sentencing this accused for this offence, I am charged with
imposing a sentence on this accused that will effectively deter criminality and rehabilitate
offenders generally and Aboriginal offenders in particular (R. v. Peters 2014)
In contrast, coded text from an Alberta case illustrates an example of a case where the judge did
not feel the Criminal Code provision applied in the offender’s case:
Despite s.718.2 (e)….the court does not impose a lower sentence than would otherwise
have been called for (R. v. Coombs 2014).
Once node summaries are made, coded texts such as the previous examples are included to
illustrate the patterns and themes within each node (Altheide and Schneider 2013). This allows
the researcher to discuss the findings in terms of previous literature and the theoretical
framework in addition to answering the research question and testing the hypotheses (Braun and
Clarke 2006). The qualitative results complement the quantitative results because it sheds light
on how judges discuss the sentencing provisions and how they determine proper sentences for
Aboriginal offenders.
Validity and Reliability
When conducting a content analysis, there are important considerations that must be
made regarding the validity and reliability of the data (Holtsi 1969; Krippendorff 2004).
Reliability is “a function of coders’ skills, insight, and experience, clarity of categories and
coding rules which guide their use; and the degree of ambiguity in the data” (Holtsi 1969:135).
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Reliability in content analyses is measured by examining the level of stability, accuracy and
reproducibility (Krippendorff 2004). Stability is the extent to which the research process remains
the same over time (Krippendorff 2004:215). To increase the stability of this study, the data were
re-read several times before the final analysis was completed. Accuracy is the degree to which
the content analysis produces data using a procedure that has been supported by previous
literature (Krippendorff 2004). This study attempted to increase accuracy by clearly defining the
coding categories and ensuring the coding categories could be discriminated from one another
(Holtsi 1969:137). Finally, reproducibility is “the degree to which a process can be replicated by
different analysts” (Krippendorff 2004:215). Reproducibility is tested when two or more coders
work separately and code the units of analysis to examine whether they find similar results
(Krippendorff 2004). While this study did not have more than one coder, the coding instructions
were made clear and were exhaustive so the study could be replicated (Krippendorff 2004). This
reduced the amount of judgment required during the coding process (Holtsi 1969).
Validity is the extent to which the coding protocol is measuring the intended concept
(Neunendorf 2002; Krippendorff 2004; Palys and Atchison 2014). Content validity, predictive
validity, and construct validity are imperative in content analyses (Neunendorf 2002). Content
validity is an important criterion of descriptive content analysis and can be established through
the researcher’s judgment (Neunendorf 2002). The content validity of this analysis was tested by
examining the findings of previous studies and determining whether the results were plausible
(Holtsi 1969:143). Predictive validity is the degree to which the findings can predict findings
beyond the scope of the analysis (Neunendorf 2002). Predictive validity is achieved in a study if
the findings can predict not just future events, but also past events (Krippendorff 2004). For
example, predictive validity can be achieved in this study if the findings support the findings of
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previous studies examining sentencing of Aboriginal offenders. Finally, construct validity
requires that the instrument is derived from a theoretical framework to ensure the generalizability
of the results (Neunendorf 2002). Construct validity was achieved in this study by utilizing the
findings of previous studies when determining the coding protocol. Careful consideration to the
validity and reliability of a content analysis is necessary to meet the standards for a methodical
research design (Holtsi 1969; Krippendorff 2004).
STRENGTHS AND LIMITATIONS
Limitations
Though there are a number of advantages associated with this research design, the
limitations must also be acknowledged. First, the QuickLaw database is not a complete nor
random sample of manslaughter cases. Service providers are only able to publish cases that are
sent to them by the courts and only cases where the sentencing decision is provided in full
(LexisNexis 2013). The database is also not able to publish cases that have any publication bans
(LexisNexis 2013). If cases are deemed to provide little value and insight to judges and lawyers,
it is unlikely they will be sent to commercial databases such as QuickLaw and it is up to the
sentencing judge’s discretion whether he or she forwards the decisions to the database (Balfour
2012). Second, the volume of reported cases submitted to QuickLaw varies by jurisdiction.
Jurisdictions with higher populations and more legal resources are more likely to have a higher
volume of reported cases (LexisNexis 2013). For example, Ontario and Quebec have the highest
volume of reported cases while considerably fewer cases from Prince Edward Island are reported
(LexisNexis 2013). This limits jurisdictional comparisons. Third, Statistics Canada reports
homicide rates together (murder, manslaughter, and infanticide) (Statistics Canada 2015). As a
result, the proportion of manslaughter cases that are available on QuickLaw cannot be verified.
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Furthermore, the sentencing decisions vary in the type of information that is recorded because
there is not one uniform method for recording sentencing decisions. Additionally, the study may
not be able to effectively capture the use of conditional sentences for manslaughter offences due
to the former Conservative government’s changes to conditional sentence legislation which
makes it more difficult for judges to impose conditional sentences and particularly for violent
offences (Rubin 2011).
There are also limitations associated with conducting a qualitative content analysis. First,
the interpretation the researcher makes may be skewed if he or she misinterprets what is being
coded (Holtsi 1969). This may lead to the researcher incorrectly interpreting what factors
influence a judge’s sentencing decision. For example, text may be coded to illustrate when a
judge is applying s.718.2 (e), however, the judge may be simply referencing the provision but
did not apply it in his sentencing decision. Second, the content analysis is limited by the
availability of reported sentencing transcripts (Krippendroff 2004).
Additionally, content analyses cannot be used to draw causal conclusions (Krippendroff
2004). While conclusions can be made regarding general patterns across jurisdictions, the
analysis will be unable to explain what causes judges to apply the sentencing provisions when
determining an offender’s sentence. The lack of information collected for the quantitative
analysis also only allows the study to draw tentative inferences regarding the quantitative results.
There are several reasons why causal inferences may be limited including: the lack of precise
data regarding the nature of the offender’s criminal history, the lack of information regarding the
socio-economic status in the community where the offence took place, and the inability to
interview judges about their sentencing decisions.
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Strengths
Despite the above, the chosen research design has a number of benefits that remedy the
limitations. First, one benefit of using sentencing transcripts as the unit of analysis is the material
is readily available and, therefore, gaining access to the data was not an issue (Palys and
Atchison 2014). Second, there are also a number of benefits associated with using a mixed
method approach to analyze data. For one, it allows the study to answer both variance and
process questions (Palys and Atchison 2014). Variance questions will be answered by the
quantitative data which will describe the statistics associated with the research question, and it
will also identify whether or not certain variables are predictive of the sentence an offender
receives (Palys and Atchison 2014). Process questions will be answered by the qualitative
analysis of themes that emerge from the data (Palys and Atchison 2014). This will clarify which
factors are connected to the sentence the offender receives, and how judges discuss these factors.
Mixed method approaches are also superior to employing a single method of analysis because
they allow for methodological and data analysis triangulation (Palys and Atchison 2014). This is
beneficial because it allows the study to overcome the weaknesses associated with each approach
on its own and by using multiple methods of analysis, the validity of conclusions and breadth
and depth of the conclusions are also increased (Palys and Atchison 2014). Furthermore, despite
the limitation associated with using the Quicklaw database, Balfour (2012) explains that using
reported sentencing decisions is a valid means of data collection as those are the cases that are
relied on by lower courts and are therefore the dominant sentencing discourse. Judges are also
inherently not amenable to being researched.
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Advantages of methodology
There are a number of other advantages associated with conducting a quantitative data
analysis and qualitative content analysis of sentencing transcripts to investigate the current
research question on the application s.718.2 (e) and the Gladue principles during sentencing.
First, as mentioned above, this is an unobtrusive measure. As a result, the study will not suffer
from subject reactivity that is a common weakness associated with experimental, interview,
focus groups, and survey techniques (Krippendorff 2004:40). Reactivity occurs when
respondents respond to questions in a manner that is “socially desirable” (Palys and Atchison
2014:151). For instance, when conducting interviews, respondents may observe subtle
behavioural cues from the interviewers which may change their responses (Palys and Atchison
2014). Interviews or surveys with judges would be more vulnerable to reactivity errors as judges
may be hesitant to discuss their sentencing techniques if they are different from what is directed
in the Criminal Code. Eliminating reactivity is imperative in this study so it can examine how
judges are applying s.718.2 (e) in practice. Second, examining sentencing transcripts makes it
less likely that the validity of the study will be decreased because it allows the study to examine
how sentencing occurs in practice rather than relying on judicial accounts of their sentencing
practices. Third, analyses of sentencing transcripts are “context sensitive,” meaning, unlike
experiments, surveys, and interviews, data is analyzed within its original context (Krippendorff
2004:41). This allows the study to characterize the sentencing regime in a way that is
representative of the judges who wrote the sentencing decisions. Fourth, the sentencing
transcripts that are used were readily available to the researcher through QuickLaw. This reduces
the data collection phase which would have been much longer if the methodology for this study
was interviews with judges or surveys administered to judges. Additionally, examining
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sentencing transcripts is more cost-effective than interviews, and also still allows the study to
examine judicial trends in sentencing. Finally, analyzing sentencing transcripts allows
researchers to examine large quantities of data (Krippendorff 2004). This study can examine
sentencing practices across Canadian jurisdictions using sentencing transcripts. This is much
more feasible and manageable than interviewing judges from across Canada or attempting to
survey judges from multiple jurisdictions.
CHAPTER SUMMARY
This chapter provided an overview of the quantitative data analysis and qualitative
content analysis that was employed in this study. The sample for this study was selected using all
available manslaughter sentencing transcripts available on LexisNexis QuickLaw which resulted
in 121 cases. A concurrent mixed method design was implemented, and the quantitative and
qualitative results were collected and analyzed separately before being combined for a final
analysis (Palys and Atchison 2014). The quantitative analysis was done at univariate, bivariate,
and multivariate level. The quantitative coding protocol was determined deductively by previous
literature and the research question. The qualitative content analysis consisted of both deductive
and inductive nodes. Once the sentencing transcripts were coded, the nodes were examined to
identify emerging themes and patterns in the use of the sentencing provisions across the country.
The results of the quantitative and qualitative analysis will now be discussed.
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CHAPTER FIVE: RESULTS
This chapter will discuss how judges across the country are applying s.718.2 (e) of the
Criminal Code and the Gladue principles in their sentencing decisions. To begin, the quantitative
findings that discuss the results of the analysis of sentence type and sentence length by
jurisdiction will be presented. Next, the chapter will discuss the findings of the qualitative
content analysis. The qualitative results allow the study to discuss how judges across the
provinces and territories vary in their discussion of s.718.2 (e) of the Criminal Code and the
Gladue principles, their use of Gladue reports, and their discussion of sentencing objectives. Key
similarities and differences across jurisdictions will be highlighted. Finally, the chapter will
conclude with a summary of the main quantitative and qualitative findings.
ANALYSIS OF SENTENCE TYPE AND LENGTH
The primary objective of the quantitative analysis was to investigate whether there are
differences in the sentencing of Aboriginal offenders and the application of s.718.2 (e) and
Gladue (1999) across the country. This section will begin by presenting the bivariate
relationships between the dependent and independent variables. Next, it will discuss the
multivariate findings that show the effect of jurisdiction on sentence length, controlling for the
incident and legal characteristics.
Bivariate Analysis
Since only eight offenders received non-custodial sentences, the bivariate analysis of
sentence type examined whether the offender received a provincial or federal sentence. A
provincial sentence is less than two years (Department of Justice Canada 2015). Offenders who
received a non-custodial sentence are also included in this category. Due to short length of
provincial sentences, this breakdown still allows the study to capture whether judges considered
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a lesser sentence for Aboriginal offenders as directed by the sentencing provisions. Table 5
displays the bivariate results for sentence type by the independent variable, region, and the
control variables for manslaughter offences from 1999-2014.10 It is important to examine the
effect of control variables so the study can account for other variables that may have an effect on
the sentence type an offender received. The analysis revealed no correlation between sentence
type and the region where the offender was tried. Table 5 shows that there was a relationship
between gender and sentence type (p<0.05). Female offenders were more likely to receive a
provincial sentence than male offenders. As a result, it is important to control for gender when
examining the association between province/territory and sentence type because any relationship
could stem from gender’s association with sentence type and gender distributions across
jurisdiction and not the jurisdiction itself. It also shows there was a relationship between whether
or not the offender has a criminal record and whether they receive a provincial sentence
(p<0.01). When an offender had no prior criminal convictions, they were more likely to receive a
provincial sentence.
Tables 6 and 7 show the results of the bivariate analyses conducted using ANOVA to
examine sentence length. Table 6 displays the results of the bivariate analysis between sentence
length, the independent variable, jurisdiction, and the control variables for manslaughter offences
between 1999 and 2014. Variables that are found to have a significant relationship with sentence
length will be controlled for in the multivariate analysis to ensure any relationship

10

Crosstabular analysis requires that all individual cells are one or greater or the probability of
statistical error increases and the ability to accurately summarize the results decreases (Moore et
al. 2013). As a result, jurisdictions were combined by region so the crosstabular analysis could
be conducted.
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Table 5. Bivariate analysis of sentence type by region and control variables for
manslaughter offences across jurisdictions, 1999-2014 (N=121)
Variable

Federal Sentence

Provincial Sentence

χ²

Independent Variable
Region
British Columbia
Prairies
Ontario and Quebec
Maritimes and Territories

0.40
26
37
25
20

3
5
2
2

Gender of Offender
Male
Female

83
25

6
6

Gender of Victim
Male
Female

85
23

11
1

Victim Offender Relationship
Intimate Partner
Non-intimate relationship

21
82

3
9

Reference to s.718.2 (e)
Yes
No

76
32

9
3

Reference to Gladue
Yes
No

75
33

8
4

Gladue Report Used
Yes
No

22
86

2
10

Control Variables
4.06*

1.12

0.13

0.11

0.04

0.09

9**

Criminal Record
Yes
No

85
18

6
6

Use of a Firearm
Yes
No

8
100

0
12

0.95

* p<0.05; **p<0.01; ***p<0.001
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Table 6. Bivariate analysis of sentence length by control variables for manslaughter
offences, 1999-2014 (N=121)
Variable
Independent Variable
Province/Territory
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

Mean Sentence (years)

F
1.00

6.4
6.7
6.7
2
5.5
5.8
6.2
13.5
6.8
7
7.7
6.1

Control Variables
10.00**

Gender of Offender
Male
Female

7.3
5

Gender of Victim
Male
Female

6.4
7.9

Victim Offender Relationship
Intimate Partner
Non-intimate Partner

6.7
6.7

Reference to s.718.2 (e)
Yes
No

6.7
6.7

Reference to Gladue
Yes
No

6.8
6.5

Gladue Report Used
Yes
No

7.1
6.6

Criminal Record
Yes
No

7.3
4.4

Use of a Firearm
Yes
No

7.7
6.6

3.7*

0.00

0.00

0.18

0.53

13.7***

0.6

* p<0.05; **p<0.01; ***p<0.001
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between jurisdiction and sentence length is due to the true effect of jurisdiction and not
stemming from the relationship between another variable and sentence length. The results
indicate there was no correlation between the sentence length and the jurisdiction where the
offender was tried. However, there was a significant relationship between three control variables
and sentence length. First, there was a relationship between gender of the offender and sentence
length (p<0.01). If the offender was male, he received, on average, a sentence length of seven
years and, if the offender was female, she received, on average, a sentence length of five years.
Second, there was a relationship between gender of the victim and sentence length (p<0.05). If
the victim was male, the offender received, on average, a sentence length of six years, and if the
victim was female, the offender received, on average, a sentence length of eight years. Finally,
there was a relationship between whether or not the offender had a criminal record and sentence
length (p<0.001). If an offender had a criminal record, he received, on average, a sentence length
of seven years. If the offender did not have a criminal record, he received, on average, a sentence
length of four years.
Due to the statistically significant effect of gender of the offender on sentence length and
since males compose the majority of the sample, Table 7 presents the results of the bivariate
analysis between average sentence length and jurisdiction for male offenders convicted of
manslaughter offences between 1999 and 2014. The results of this analysis revealed that when
examining the sentence lengths for male offenders only, there was a statistically significant
difference in the average sentence length that a male Aboriginal offender received by jurisdiction
(p<0.01). Specifically, sentence lengths were longer in Saskatchewan and Nunavut compared to
average sentence lengths in other jurisdictions. Male offenders in Nunavut received an average
sentence length of 14 years and male offenders in Saskatchewan received an average sentence
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length of 13 years. In comparison, the next nearest sentence lengths were in Yukon and Ontario
where male offenders received an average sentence length of nine years and seven years
respectively.
Table 7. Bivariate analysis of average sentence length by province/territory for male
offenders for manslaughter offences, 1999-2014 (N=89)
Province/Territory

Mean Sentence
(years)

Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

6.7
6.7
6.6
NA a
5.5
6.5
6.2
13.5
7.4
NA a
12.9
9

F=2.58
Prob > F= **
** p< 0.01
a
There were no male offenders in the sample from this jurisdiction

The results of these bivariate analyses provide an overview of what factors influence the
sentence type and sentence length an offender received. The analysis of sentence length revealed
jurisdictional differences in the sentence length offenders received when examining the
sentences of male offenders. Gender of the offender and whether or not the offender had a
criminal record had a statistically significant effect on both sentence type and sentence length.
Gender of the victim also had a significant effect on sentence length. As such, the analysis of the
effect of jurisdiction on sentence length discussed in the next section will control for these
variables.
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Table 8. Linear multiple regression predicting sentence length by jurisdiction and control
variables for manslaughter offences, 1999-2014 (N=115)
B

SeB

Province/Territory
Alberta (reference)
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

-3.6
-1.6
-34
-10.4
.36
-10.3
60.1
2.7
47.1
17.4
2.7

13.4
15.4
42.4
22.6
17.8
30.2
30.9
14.2
27.1
17.4
27.8

Gender of Offender
Male (reference)
Female

-31.0**

9.8

Gender of Victim
Male (reference)
Female

12.4

9.6

Criminal Record
Yes (reference)
No

-32.3**

12.1

Constant

89.4

F= 2.70
Prob > F= **
R-Squared= 0.2741
Adjusted R-squared= 0.1735
Standard Error of the Regression= 39.488
* p<0.05; **p<0.01; ***p<0.001

Multivariate Analysis
Table 8 presents the findings of the linear multiple regression analysis that examined the effect
of jurisdiction on sentence length, controlling for incident and legal characteristics for
manslaughter offences between 1999 and 2014. Due to the small effect of victim-offender
relationship, reference to s.718.2 (e), reference to Gladue (1999), whether or not a Gladue report
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was used, and use of a firearm at the bivariate level and the small sample size for the study, these
variables were not included in the final multivariate model. The multiple regression model shows
that there was no statistically significant relationship between jurisdiction and sentence length
when controlling for gender of the offender, gender of the victim, and whether or not the
offender had a criminal record. However, two variables remained significant at the multivariate
level. Gender of the offender had a statistically significant effect on sentence length when
controlling for all other variables in the model (p<0.01). A female offender received a sentence
length that was, on average, 31 months or about two and a half years less than a male offender.
Whether or not the offender had a criminal record remained statistically significant at the
multivariate level when controlling for all other variables in the model (p<0.01). If an offender
did not have a criminal record, they received, on average, a sentence of 32 months or two and a
half years less than an offender with a criminal record.
Similar to Table 7, Table 9 examined the relationship between jurisdiction and sentence
length for only male offenders while controlling for incident and legal characteristics. When the
analysis examined only male offenders, there was a statistically significant difference between
the average sentence length of male offenders sentenced in Saskatchewan and the reference
category, Alberta (p<0.05). If the offender was sentenced in Saskatchewan, he received a
sentence that was, on average, 56 months or four and a half years longer while controlling for all
other variables in the model. There was also a statistically significant difference between the
average sentence length of a male offender in Nunavut, and the reference category, Alberta
(p<0.05). If the offender was sentenced in Nunavut, he received a sentence that was, on average,
63 months or five years longer while controlling for all other variables in the model. In this
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model, the statistically significant relationship remained between sentence length and whether or
not the offender had a criminal record (p<0.01).
Table 9. Linear multiple regression predicting sentence length by jurisdiction and control
variables for male offenders for manslaughter offences, 1999-2014 (N=82)
B

SeB

Province/Territory
Alberta (reference)
British Columbia
Manitoba
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Saskatchewan
Yukon

-9.0
-14.9
-12.2
-.70
-13.6
62.05*
-4.4
56.2*
14.5

13.9
16.7
22.5
19.5
29.8
31.2
15.3
21.3
30.2

Gender of Victim
Male (reference)
Female

6.4

11.0

Criminal Record
Yes (reference)
No

-33.9**

11.7

Constant

114.9

F= 23.14
Prob > F= **
R-Squared= 0.3156
Adjusted R-squared= 0.2152
Standard Error of the Regression= 38.882
* p<0.05; **p<0.01; ***p<0.001

When examining only male offenders, if the offender did not have a criminal record, he received,
on average, a sentence of 34 months or three years less than an offender with a criminal record
while controlling for all other variables in the model.
In sum, at the multivariate level, gender of the offender and whether or not the offender
had a criminal record are the only variables that had a significant effect on sentence length.
When the model examined only male offenders, however, it demonstrated that male offenders in
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Saskatchewan and Nunavut received longer sentences than Alberta at a statistically significant
level.
Summary
The bivariate analysis revealed a significant relationship existed between jurisdiction and
sentence length when examining the sentences of male offenders. The effect of whether or not
the offender had a criminal record and gender of the offender on sentence length was significant
at the bivariate level and in the linear multiple regression model. The results of the linear
multiple regression model demonstrated that there was only a statistically significant relationship
at the multivariate level between jurisdiction and sentence length when examining male
offenders. The bivariate and multivariate analysis examining the sentences of male offenders
demonstrated support for the first hypothesis that there will be differences in the sentencing
patterns for Aboriginal offendes across the country. Male offenders in Saskatchewan and
Nunavut received longer sentence lengths at a statistically significant level at both the bivariate
and multivariate level. The qualitative analysis will expand on this finding by examining how
judges discuss the sentencing provisions in their sentencing decisions.
DISCUSSION OF SENTENCING DECISIONS: A QUALITATIVE CONTENT ANALYSIS
The qualitative results are presented below by variable. The qualitative results
complement the findings of the quantitative analysis by illustrating what factors influenced
judicial decisions to apply the sentencing provision and how these factors differ across the
country. Amendments to the coding protocol for each variable that emerged inductively will be
discussed for each variable. The final coding protocol can be found in Appendix D. First, the
results of the variable ‘reference to s.718.2 (e)’ will be discussed. Second, the analysis of
‘reference to Gladue’ will be presented. Third, the results for the variable ‘Gladue reports’ will
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be examined. Finally, the findings for the variable ‘sentencing objectives’ will be discussed. Key
patterns and themes that emerged for each variable will be presented and examples from cases
will be provided to illustrate each theme.
Reference to s.718.2 (e)
The purpose of examining this variable was to capture whether or not judges discussed
s.718.2 (e) of the Criminal Code in their sentencing decisions. Changes were made to this
variable inductively. First, the operationalization of this variable was amended to include
instances where the judge mentioned the offender’s Aboriginal status when determining the
offender’s sentence and it was evident they were doing so because of the Criminal Code
instructions. Second, child nodes were created to allow the study to differentiate between
references where judges stated they would apply the sentencing provisions when determining the
offender’s sentence and references where the judges stated they did not feel the provisions
applied in the offender’s case or they did not have enough information to apply the provisions.
The text was coded as ‘s.718.2 (e) applied’ in cases where the judge referenced the provision or
the offender’s Aboriginal status and stated it was taken into account when determining the
offender’s sentence. The text was coded as ‘s.718.2 (e) not applied’ in cases where the judge
referenced the provision but stated it was not applicable in the offender’s case or they did not
have the information to apply it. Table 10 outlines the distribution of manslaughter cases where
judges reference s.718.2 (e). The analysis of this variable revealed support for the main study
hypothesis which suggested differing sentencing patterns would occur across the country. Cases
where judges stated they applied s.718.2 (e) were most common in British Columbia and
Ontario. In 65 percent of British Columbia cases (n=19) and 40 percent of Ontario cases (n=10),
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judges stated they applied the sentencing provisions or considered the offender’s Aboriginal
status when determining their sentence.
In contrast, cases where judges stated they did not apply s.718.2 (e) because they felt it
was not applicable in the offender’s case or they did not consider the provision at all occurred
most frequently in the Prairies. As shown in Table 10, in 50 percent of cases from Manitoba
(n=8), 46 percent of cases from Saskatchewan (n=6), and 43 percent of cases from Alberta (n=6)
judges stated s.718.2 (e) was not applied in their sentencing decisions.
Table 10. Distribution of manslaughter cases with references to s.718.2 (e) across Canada,
1999-2014 (N=81)
Province/Territory

s.718.2 (e) applied
N of
cases a

% of cases b

% of total
sample c

s.718.2 (e) not applied
N of
cases a

% of cases b

Alberta
3
21
7
6
43
British Columbia
19
65
43
4
14
Manitoba
3
18
7
8
50
New Brunswick
0
0
0
1
100
Newfoundland
2
50
4
2
50
Northwest Territories
2
25
4
3
37
Nova Scotia
1
33
3
0
0
Nunavut
0
0
0
0
0
Ontario
10
40
23
4
16
Quebec
1
33
3
2
66
Saskatchewan
2
15
5
6
46
Yukon
1
25
2
2
50
43
100
38
Total:
a
Total number of cases that reference this variable in the jurisdiction.
b
Percent of cases that reference this variable from total number of cases in that jurisdiction.
c
Percent of total cases where variable is referenced that are from this jurisdiction.

% of total
sample c
16
10
21
3
5
8
0
0
10
5
16
5
100

The high percentage of cases from Saskatchewan where judges did not apply s.718.2 (e)
support the findings of the quantitative analysis which found offenders in Saskatchewan received
longer sentence lengths. If judges from the province did not consider the provisions in their
sentencing decision or felt the provisions were inapplicable in the offender’s case, it may explain
why male Aboriginal offenders in Saskatchewan received harsher penalties. Below, the themes
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that emerged in the cases where judges applied s.718.2 (e) are discussed. Next, these themes will
be contrasted with themes that emerged in the cases where judges stated they did not apply
s.718.2 (e) in their sentencing decision.
s.718.2 (e) applied
Three main themes emerged when examining cases where judges referenced s.718.2 (e)
or the offender’s Aboriginal status and stated it was considered when determining an appropriate
sentence for the offender. The three themes included: (1) rehabilitation and restoration; (2)
Aboriginality brought offender before the court; and, finally, (3) applied different method of
analysis during sentencing. They are discussed in order of most to least common. The number of
cases that reference these themes are available in Appendix E.
1) Rehabilitation and restoration
The first theme that was identified in cases where judges applied s.718.2 (e) was that
judges stated their sentence took into account principles of rehabilitation and restoration
specifically for the Aboriginal offender. This is significant because it shows how certain judges
attempted to incorporate principles in sentencing that would serve to reduce recidivism, and, in
turn, address the overrepresentation of Aboriginal peoples in the justice system. This theme
occurred in 18 percent of cases and was most common in Ontario where 42 percent of the total
cases from the province provided evidence of this theme. This is illustrated in a 2011 Ontario
case:
I see from the supplementary Gladue Report that Grand Valley is indicated as an
institution for women in Kitchener where access to Aboriginal healing programs can be
provided. I note from the reports that have been provided to me, Mary, that increasingly
you look to your Aboriginal traditions for strength, and to the extent that the Grand
Valley Institution may be able to offer you culturally sensitive programming I
recommend that it be considered as a place for you (R. v. Sakakeep 2011).
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In this case, the judge recommended that the offender serve her sentence in a facility where she
would receive Aboriginal-specific rehabilitation. The offender received a sentence of three years
and six months and the judge noted the offender’s Aboriginal-specific background factors which
played a role in her criminality such as her history of depression, post-traumatic stress, and
abuse. This theme is also evident in a 2007 case from Newfoundland:
I've taken into consideration that Mr. Lampe is an aboriginal offender and I have kept the
total sentencing on the lower end of the scale to reflect that. As I said, Mr. Lampe has no
previous criminal record and when he is released from custody there are people in the
community, in this region, in this area that can offer rehabilitative programs to him. To
impose a lengthy period of incarceration on Mr. Lampe will serve no purpose to effect
meaningful rehabilitation (R. v. Lampe 2007).
This reference demonstrates how the judge adjusted the offender’s sentence as instructed in the
Criminal Code, and also placed an emphasis on rehabilitation both while the offender was
incarcerated and once he was released from prison. This illustrates that the judge in this case
attempted to address the offender’s background factors and reduce his likelihood of recidivism.
In another Ontario case, the judge spent the majority of his sentencing decision discussing the
offender’s Aboriginal status and how s.718.2 (e) should be interpreted when sentencing
offenders. The judge stated:
In its substantive reform of the Criminal Code in 1996, the Parliament of Canada
changed the landscape of criminal sentencing significantly. Two of the principal
objectives of Parliament in 1996 were to reduce the use of imprisonment as a sanction,
and to expand restorative justice principles in sentencing. Judges are therefore required to
consider all available sanctions other than imprisonment that are reasonable in the
circumstances. These considerations apply to all offenders with particular attention to the
circumstances of Aboriginal offenders (R. v. Kokopenace 2008).
This demonstrates how the judge acknowledged the restorative purpose of the Criminal Code
provision and took this into consideration in his sentencing decision. The judge sentenced the
offender to seven and a half years incarceration, but also recommended that the native
programming be made available to the offender. In another Ontario case, after discussing the
91

offender’s Aboriginal background, the judge emphasized the offender’s desire to change and
stated that the offender’s rehabilitation must be encouraged:
The sentencing judge must consider the unique systemic or background factors that may
have played a part in the over representation of aboriginal people in Canadian prisons.
Calvin Leaf is a man who has indicated he wants to change. He has taken some first steps
towards that change. He should be encouraged, in his best interests and in the long term
best interests of society, generally, and his community specifically in the Cornwall area,
to continue these positive steps (R. v. Leaf 2004).
While the offender in this case received a sentence of twelve years, the judge stated the offender
would be able to use his time in prison to address his addictions and develop his leadership skills,
which demonstrates the importance the judge placed on rehabilitation. This provides support for
the literature discussed in Chapter Two which suggests that the provisions have been ineffective
at reducing imprisonment rates because of the judicial belief that prison is an effective means of
rehabilitation (Milward and Parks 2011; Webster and Doob 2004). In sum, this theme
demonstrated how some judges placed an emphasis on rehabilitation and restorative justice when
sentencing Aboriginal offenders.
2) Aboriginality brought offender before the court
Second, in 14 percent of cases, there was evidence that judges acknowledged that the
offender’s Aboriginal status played a significant role in bringing the offender before the court
and, therefore, should be taken into consideration when determining the offender’s sentence
(n=17). This theme was evident in 28 percent of British Columbia (n=8) cases and 29 percent of
Ontario cases (n=7). This theme is demonstrated in R. v. Cote (2013), a British Columbia case:
Though he was raised in a non-aboriginal setting, I am satisfied that the systemic factors
that play a part in the over-representation of aboriginal persons in our prison system have
also played some role in now bringing him before this court (R. v. Cote 2013).
In this case, the judge acknowledged that the offender’s Aboriginal factors, such as his history of
childhood emotional and physical abuse and addiction played a role in his criminality.
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Additionally, the judge discussed how the offender’s background brought him before the court
and suggested he serve his sentence in a facility that has Aboriginal specific rehabilitation
programs. In another British Columbia case, the judge discussed the offender’s specific
background factors that led to his criminality, and, as a result, adjusted the offender’s sentence to
four years imprisonment:
Mr. Williams' parents endured residential schooling and battles with alcoholism. Each of
Mr. Williams' mother's ten children has, at one time or another, been in the care of the
state as a result of the application of child protection legislation. Mr. Williams attended
school only through Grade 7, and although he is a young man, he has a considerable
history of alcohol abuse. I have already adverted to the history of many tragic deaths of
his siblings. Appreciation of the "systemic and background factors", including the
exposure of his parents to the residential school system and the consequent struggles of
many Nuu-chah-nulth people with family violence and abuse and substance misuse, does
indeed help put in proper context the case-specific information I have been provided with
by counsel and the author of the pre-sentence report (R. v. Williams 2013).
In both of these cases, the judges acknowledged the role the offenders’ Aboriginality played in
bringing them before the court as directed in the Criminal Code provision and took this into
consideration when determining the offender’s sentence. This can also be demonstrated in an
Ontario case:
As was pointed out by both Crown and defence. This offender is of Aboriginal descent.
The Criminal Code of Canada states very clearly that all available sanctions other than
imprisonment that are reasonable in the circumstances ought to be considered. There is a
disproportionate number of Aboriginal offenders in our prisons. There are many reasons
for this. I acknowledge the broad systemic factors that have and continue to impact our
First Nation People. Too often these factors lead excessive abuse of alcohol in an attempt
to mask over the serious problems faced by our First Nations. I also acknowledge the
representations that have been made with respect to this individual Ms. Jeffries' personal
background and the tragedy that has occurred throughout her own life as a First Nations
person (R. v. Jeffries 2010).
In this case, the judge stated that he considered the difficulties the offender had faced in her life
and recommended that she serve her sentence in a facility that could address her alcoholism and
had specific programs for Aboriginal offenders. In sum, this theme demonstrates how judges
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acknowledged that an offender’s Aboriginal background factors played a role in bringing the
offender before the court and considered this when determining the offender’s sentence.
3) Applied different method of analysis during sentencing
Finally, there was evidence in nine percent of cases that judges applied a different
method of analysis when sentencing Aboriginal offenders (n=11). This theme was particularly
salient in 21 percent of cases from British Columbia (n=6). For example:
The Criminal Code requires I consider all available sanctions other than imprisonment
that are reasonable in the circumstances, with particular attention to the circumstances of
Aboriginal offenders. This latter reference to Aboriginal offenders reminds me that I
must be aware of the particular circumstances of Aboriginal people who have suffered
and whose communities have suffered in unique ways and who are disproportionately
represented in the population of our prisons in this country. This provision does not
dictate a reduction in Mr. P.'s sentence by virtue of his Aboriginal heritage. It is an
additional factor to be considered among the variety of factors to be weighed in
determining a fit sentence (R. v. C.A.P. 2009).
The judge in this case stated the offender must serve a custodial sentence because separation
from society was necessary; however, the judge stated the offender’s Aboriginal status required a
different method of analysis during sentencing. Similarly, in another case from British Columbia,
the judge stated:
What I will be looking at is whether what has been recommended by the Crown and the
defence, among other aspects of its fitness, properly takes into account Ms. Grenier's
aboriginal heritage in the way that the Supreme Court of Canada has directed. In other
words, I am considering whether the sentence that has been recommended is too high
from that perspective. It is not as though I am starting from scratch and trying to
incorporate her aboriginal heritage into the ultimate determination of a fit sentence (R. v.
Grenier 2013).
The offender received a 10-year sentence in this case, but this demonstrates how the judge
weighed the offender’s Aboriginal status as an important factor when determining the offender’s
sentence. This theme is also evident in a case from Ontario:
Section 718.2(e) of the Criminal Code requires a court to consider the circumstances of
aboriginal offenders. Indeed, in Kakekagamick, the court noted that there was an
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obligation on the sentencing court, Crown and defence counsel to ensure that all relevant
information with respect to the offender's aboriginal status be before the court, and be
taken into account in determining a fit sentence (R v. Kanate 2011).
The judge in this case stated the intergenerational effect of substance abuse and violence on
Kanate as a result of his Aboriginal upbringing categorized the offence as “closer to near
accident than to near murder.” As a result, the judge took this into consideration when sentencing
the offender. While this theme was most common in British Columbia and Ontario cases, it was
also evident in cases from other jurisdictions. For example, in R. v. Abel (2012), a case from
Newfoundland and Labrador, the judge stated:
Mr. Abel, as an Inuk man who has personally witnessed and suffered the debilitations
faced by his people, should be subject to the shortest period of incarceration that is
sufficient to denounce his serious crime and to deter him specifically and others in the
community generally from committing such crimes in the future (R. v. Abel 2012).
This demonstrates how the judge considered a different method of analysis when sentencing this
offender and sentenced him to a lesser sentence as a result of his Aboriginal status. In sum, this
theme demonstrated how certain judges attempted to address the Criminal Code instructions by
applying a different method of analysis when sentencing Aboriginal offenders. These themes can
be contrasted with the themes that emerged in the references where judges stated they did not
apply s.718.2 (e) when determining the offender’s sentence.
s.718.2 (e) not applied
There were three main themes that emerged when examining cases where judges stated
they did not apply s.718.2 (e) or consider an offender’s Aboriginal status in their sentencing
decision. The three themes included: (1) serious and violent offence; (2) no relevance to case;
and finally, (3) no information provided. These will be discussed in order of most to least
common. The number of references for each theme by jurisdiction is available in Appendix E.
These themes occurred most commonly in the Prairies; however, the cases where s.718.2 (e) was
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not applied because of the serious and violent nature of the offence was also common across
jurisdictions. The remainder of this section will provide evidence of these themes.
1) Serious and violent offence
The first theme that emerged in cases where the provision was not applied was that
judges stated due to serious nature of the offence, they could not consider reducing the offender’s
sentence or an alternative to incarceration as directed by 718.2 (e). While the SCC instructs
judges that in serious and violent cases, sentences of Aboriginal and non-Aboriginal offenders
may be more similar, they state the offender’s Aboriginal status should still be considered during
sentencing. However, the belief that the sentencing provisions do not apply in serious and violent
cases is one of the most commonly cited limitations of the sentencing provisions (Murdocca
2014; Milward and Parks 2011; Roach 2008). This belief served as a barrier in applying the
sentencing provisions for many judges in this study. This theme was identified in 15 percent of
cases (n=18). This theme appeared almost evenly across jurisdictions (see Appendix E). This
theme can be illustrated in the following case from Newfoundland and Labrador:
Generally, the more violent and serious the offence the more likely it is, as a practical
reality, that the term of imprisonment for aboriginals and non-aboriginals will be close to
each other or the same (R. v. Morris 2006).
In this case, the judge noted the offender’s Aboriginal background but stated that due to the
serious nature of the offence, the sentencing provision did not apply and the offender received a
sentence of eight years. In an Ontario case, the judge acknowledged that the crime was too
serious to warrant a conditional sentence and he could not consider a reduction in the offender’s
sentence length due to his Aboriginal background:
Turning now to the facts of this case although there is no doubt that Mr. Roberts, who is
an aboriginal man, has suffered a difficult and tragic upbringing, I am, however, not
persuaded that, considering the gravity of the crime for which the Criminal Code
provides a maximum sentence of life imprisonment, and all of the sentencing principles
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set out in s. 718 of the Code, that a conditional sentence is appropriate since I cannot
exclude the possibility of probation and/or penitentiary as appropriate and fit sentences
(R. v. Roberts 2004).
The offender was sentenced to six years incarceration as requested by the Crown and the judge
stated that if the Crown had asked for a longer sentence, he would have sentenced the offender to
a longer period of incarceration (R. v. Roberts 2004). A judge presiding over a Yukon case made
a similar statement:
I have also considered the sentencing principles set out in s. 718.2 of the Code.
Subsections (b), (c), (d) and (e) send a message of restraint, particularly for aboriginal
offenders. But in the case of serious, violent offenders, it is less likely that sentences
between aboriginal and non-aboriginal offenders will differ (R. v. M.S. 2005).
In this case, the judge acknowledged that the offender suffered from the intergenerational effects
of colonization that led to his severe problem with alcoholism, but stated that the offender’s
sentence could not be adjusted as a result of his Aboriginal status. The offender received a
sentence of six years. In a Manitoba case, the judge spent a significant amount of time discussing
the offender’s Aboriginal background which included poverty and substance abuse, however,
when determining the offender’s sentence the judge stated:
The systemic and background factors which contributed to S.E.S. being where she is at
today have been previously set out. It is clear that she has been affected by substance
abuse, poverty, and to a certain extent by a lack of opportunities due to her race.
Unfortunately, given the seriousness of the crime, only imprisonment can effectively
serve to deter or denounce this type of crime (R. v. S.E.S. 2000).
In this case, the judge only considered that the offender should not receive a non-custodial
sentence but did not consider reducing the offender’s sentence length as a result of her
Aboriginal circumstances and sentenced the offender to nine years imprisonment. This theme
can also be seen in an Alberta case:
The offences committed by Mr. Strongman were violent and serious. While recognizing
that sentencing is an inherently individualized process (see below), the nature and
seriousness of the offences committed by Mr. Strongman warrant sanctions similar to or
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the same as sanctions that would be imposed on a non-aboriginal in like circumstances
(R. v. Strongman 2007).
Similar to the previously discussed cases, the judge in this case stated that the seriousness of the
offence warranted a sentence similar to that of a non-Aboriginal offender and the offender
received a sentence of 12 years. In sum, this theme demonstrated support for the argument that
the Supreme Court’s problematic wording of “serious and violent” in Gladue (1999) has led to
the judicial belief that the provision does not apply for all crimes.
2) No relevance to case
The second theme that emerged was that judges acknowledged the offender’s Aboriginal
status as directed in the Criminal Code provision, but stated it was not relevant in determining
the offender’s sentence or their sentence should be similar to that of a non-Aboriginal offender.
This theme occurred in 11 percent of cases (n=13). Cases from Alberta, Manitoba, and
Saskatchewan made up 71 percent of this theme (n=11). This theme is illustrated in the following
Alberta case:
Parliament has stated when sentence aboriginal offenders, and Ms. Coombs is an
Aboriginal, the court should consider all available sanctions other than imprisonment that
are reasonable in the circumstances; and, even though there was no victim impact
statement from a relative of Hazel Ann, the court does not impose a lower sentence than
would have otherwise been called for (R. v. Coombs 2003).
This case demonstrates an example of where the judge acknowledged the Criminal Code
provision, but stated the offender’s Aboriginal status was not relevant in his sentencing decision.
The judge also did not spend any time discussing the offender’s Aboriginal background. In
another 2003 case, the judge did spend a considerable amount of time discussing the offender’s
Aboriginal background and the problem of overrepresentation of Aboriginal peoples in the
Canadian justice system. However, he concluded that it was not relevant when determining the
offender’s sentence:
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There is also, under the case-specific side factors which speak to the question of
background or circumstances of the offender and whether they touch upon the level of
culpability. There are also three other elements of that, and one is whether there is some
particular circumstance in the Aboriginal background of the offender. I cannot say that
that particular proposition applies in this instance (R. v. D.R.W.C. 2003).
The judge stated the provision was not relevant because, despite the offender’s Aboriginal
background, community members did not come forward to speak on the offender’s behalf and he
only had information regarding the offender’s background from his lawyer. This demonstrates
that, although the judge noted that he must pay attention to the offender’s Aboriginal status as
directed in the Criminal Code, he did not think it was relevant in his sentencing decision. In a
Manitoba case, the judge only referenced the offender’s Aboriginal status to state it was not
relevant:
Although Mr. Crane is aboriginal, this situation is clearly not one where any sentence
other than incarceration is appropriate (R. v. Crane 2003).
Similarly to R. v. Coombs (2003), the judge in this case did not spend any time discussing the
offender’s Aboriginal circumstances or his background. In another Manitoba case, the judge
stated an offender’s Aboriginal background is only relevant for certain crimes:
In the case at bar I am of the view that nothing arises from the accused’s circumstances as
aboriginal person which would justify any departure from a proportionate sentence based
on and informed by reference to an appropriate range of sentence. I am simply not
satisfied that the personal circumstances of the accused figure as a mitigating factor in the
context of this case, in the sense that such backgrounds serve to reduce their moral
culpability in the context of this case. I perceive no meaningful connection between the
deleterious consequences of First Nation status and the commission of the offences
before the court. While the devastating intergenerational effects of colonialism may,
earlier in life, have led the accused to gang affiliate they did not, in my view, compel him
to flagrantly eschew basic moral responsibility (R. v. Guimond 2014).
In this case, not only did the judge state the offender’s Aboriginal background was irrelevant in
his sentencing decision, but he placed conditions on when Aboriginal status should be
considered. The judge stated Aboriginal background could explain gang affiliation when an
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offender is a youth, but cannot explain adult criminal activity. This is not a condition of the
provision that is expressed by Parliament or by the Supreme Court in their discussion of the
sentencing provision. This theme demonstrates how regardless of the Supreme Court
clarification of the sentencing provision in several cases (R. v. Gladue 1999; R v. Well 1998; R. v.
Ipeelee 2012), there is still not a uniform understanding about whether or not the provision
should be considered in every case with an Aboriginal offender.
3) No information provided
The final theme that emerged when examining cases where judges did not apply the
sentencing provision was that judges stated they could not consider the offender’s Aboriginality
or s.718.2 (e) because they were not provided with information regarding the offender’s
Aboriginal background. This theme was identified in seven percent of cases (n=8), and each of
these cases were from the Prairies. This theme is demonstrated in the following case from
Alberta:
Unfortunately, aside from the fact of Mr. Houle's aboriginal status, this Court has been
provided with no further information relative to his personal circumstances. Accordingly,
this Court is therefore relegated to recognize Mr. Houle's aboriginal status, without
regard to any background information (R. v. Houle 2013).
In this case, the judge did not consider the offender’s Aboriginal background because he was not
provided with this information though the Supreme Court stated it was the responsibility of the
both the Crown and the defence to provide the judge with this information (R. v. Gladue 1999).
The offender in this case received a sentence of eight years and only received one for one credit
for time spent in pre-trial custody. Similarly, in a Manitoba case the judge stated:
Although he is obviously an aboriginal person, no factors relating to his aboriginal
ancestry were brought to my attention… Mr. Flett has probably been subject to many of
the systemic factors that lead aboriginal people to be over represented in our prisons. I
have not been made aware of any factors particular to his individual case. (R. v. Flett
2002).
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In this case, the judge acknowledged that Flett was most likely subject to the circumstances
experienced by many Aboriginal peoples; however, similar to R. v. Houle (2013), the judge was
not provided with this information from either the Crown or defence. This theme is also
illustrated in another Manitoba case:
While I recognize that Kyle McKay is an aboriginal offender, I have no evidence before
me as to any unique systemic or background factors which may have played a role in
bringing this particular offender before the courts. Further, there was no case specific
information alluded to by counsel that I was asked to take into account in terms of this
sentencing (R. v. McKay 2010).
In this case, the judge also stated he was not provided with information regarding the offender’s
background, and, as a result, he did not consider the offender’s Aboriginal status in his
sentencing decision. This theme demonstrates that one limitation of the sentencing provision is
that when judges are not provided with information regarding the offender’s background, they
may not consider an offender’s Aboriginal status in their sentencing decisions. This theme also
provides support for the second sub-hypothesis which stated when judges are not provided with
information regarding the offender’s background, they will be less likely to consider the
sentencing provisions in their sentencing decision.
First Section Summary
This section examined judicial references to s.718.2 (e). Three themes emerged in the
cases that reference to s.718.2 (e) where judges stated they applied the provision. First, judges
stated principles of restoration and rehabilitation must be considered when sentencing Aboriginal
offenders. Second, judges acknowledged that the offender’s Aboriginal background played a role
in bringing the offender before the court. Third, judges applied a different method of analysis
when sentencing Aboriginal offenders. Three themes emerged when examining cases where
judges stated s.718.2 (e) was not applied in their sentencing decision. First, judges stated they
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could not consider the offender’s Aboriginal background in their sentencing decision as a result
of the serious and violent nature of the offence. These themes were most common among cases
from the Prairies. However, this theme was also evident across most jurisdictions. Second,
judges stated the provisions had no relevance to the offender’s case. Third, judges stated they
could not apply the provisions because they were not provided with information regarding the
offender’s background.
Table 11 displays the results of the crosstabular analysis of the number of references to
s.718.2 (e) by region. 11 The results of the table show a statistically significant difference in the
number cases that reference 718.2 (e) by region (p<0.001) where judges stated they applied the
provision and the number of cases that reference s.718.2 (e) by region (p<0.05) where judges
stated they did not apply the provision in their sentencing decision. As discussed above, the cases
that reference s.718.2 (e) and an offender’s Aboriginal status where judges applied the provisions
were most common in British Columbia and Ontario.
Table 11. Bivariate analysis of cases that reference s.718.2 (e) by region for manslaughter
cases, 1999-2014 (N=66)
Region
British Columbia
Prairies
Ontario

Yes
19
7
11

s.718.2 (e) applied
No
10
36
16

Yes
4
20
5

χ²= 18.10***

s.718.2 (e) not applied
No
25
23
22

χ²=10.18*

* p<0.05; **p<0.01; ***p<0.001

In these cases, judges stated the instructions in the Criminal Code and the offender’s Aboriginal
status affected how they determined an appropriate sentence for the offender. The number of

11

Due to the small number of references from the Maritimes and Territories, they were not
included in the analysis.
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cases where s.718.2 (e) was applied was highest in British Columbia. The number of cases where
judges felt the provisions should not be applied or they could not apply the provisions due to a
lack of information was highest in the Prairies. In these cases, judges stated several reasons why
they did not consider the Criminal Code provision or the offender’s Aboriginal status when
determining their sentencing decision. The statistically significant differences in the number of
references to s.718.2 (e) provided support for the main research hypothesis which stated there
would be differences in the sentencing patterns for Aboriginal peoples across the country. The
next section will discuss cases where judges referenced R. v. Gladue (1999) in their sentencing
decision.
R. v. Gladue (1999)
The purpose of this variable was to examine whether references to R. v. Gladue (1999)
differed across the country. In this variable, the judge specifically referred to Gladue (1999)
when determining the offender’s sentence, not just the offender’s Aboriginal status. Child nodes
were added inductively to this variable to distinguish between cases where the judge discussed
Gladue (1999) and applied its instructions when determining a proper sentence (Gladue
instructions applied) and cases where the judges discussed Gladue (1999) but did not feel it was
applicable in the offender’s case (Gladue instructions not applied). Table 12 outlines the number
of cases that reference Gladue (1999) by jurisdiction where judges did and did not apply the
Gladue instructions. Similarly to the variable that examined references to s.718.2 (e), this
variable provides support for the main study hypothesis which stated differing sentencing
patterns would occur across the country. Cases where the Gladue instructions were applied were
also most common in Ontario and British Columbia cases. The Gladue instructions were applied
in 41 percent of British Columbia cases (n=12) and 50 percent of Ontario cases (n=12).
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Cases where judges did not apply the Gladue instructions were most common in the
Prairies. In 46 percent of cases from Saskatchewan (n=6), 44 percent of cases from Manitoba
(n=7), and 36 percent of cases from Alberta (n=5) judges stated that Gladue instructions were not
considered in their sentencing decision. This section will begin by discussing cases that applied
the Gladue instructions, and then those themes will be contrasted with cases where judges stated
the Gladue instructions were not applicable.
Table 12. Distribution of manslaughter cases with references to Gladue (1999) across
Canada, 1999-2014 (N=75)
Province/Territory

Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon
Total:

Gladue instructions applied

Gladue instructions not applied

N of
cases a

% of cases b

% of total
sample c

N of
cases a

% of cases b

% of total
sample c

3
12
2
0
0
3
1
0
12
2
4
0
40

21
41
25
0
0
25
33
0
50
66
30
0

8
30
5
0
0
8
4
0
30
5
10
0
100

5
2
7
0
4
3
2
1
2
1
6
2
35

36
6
44
0
100
37
66
50
8
33
46
50

14
6
20
0
11
9
6
3
6
3
17
6
100

a

Total number of cases that reference this variable in the jurisdiction.
Percent of cases that reference this variable from total number of cases in that jurisdiction.
c
Percent of total cases where variable is referenced that are from this jurisdiction.
b

Gladue instructions applied
The three themes that appeared in cases where judges applied s.718.2 (e) also emerged
when examining cases where the Gladue instructions were applied. The three themes included:
(1) Aboriginality brought offender before the court; (2) applied different method of analysis
during sentencing; and finally, (3) rehabilitation and restoration. They are discussed in order of
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most to least common (See Appendix F for breakdown of references by jurisdiction). The
remainder of this section will illustrate these themes.
1) Aboriginality brought offender before the court
The first theme that emerged in 18 percent of cases that referenced Gladue (1999) was
that judges acknowledged the offender’s Gladue factors and noted that they played a role in
bringing the offender before the court (n=22). This theme is also similar to the second theme in
the cases where s.718.2 (e) was applied. This following British Columbia case highlights an
example of how a judge considered the role the offender’s Gladue factors played in his
criminality:
I want to say something about this last point, for Ms. Emard, as I have said, is metis and
would come within the classification of aboriginal, regardless of the fact that she lives in
the city. This is made clear by the Court of Appeal decision in R. v. Gladue (1997), 119
C.C.C. (3d) 481. Ms. Emard's story, sadly, is consistent with the life which has
characterized, through no fault of their own, many aboriginal peoples in this nation, as is
evidenced by the report of the Royal Commission on Aboriginal Peoples, three excerpts
of which were before me on the sentencing proceedings. I must, and I do, take this
background into account as a circumstance of this particular offender (R. v. Emard 1999).
The offender in this case stabbed her husband after a quarrel while they were both intoxicated.
The victim broke the door down of the offender’s bedroom where she was with her child. The
offender then went to the kitchen and grabbed a knife and stabbed the victim. The judge noted
the circumstances in the offender’s Aboriginal background that led to her criminality such as her
history of alcoholism and dysfunctional childhood. As a result, the judge sentenced the offender
to two years less a day to be served in the community. This theme is also illustrated in another
British Columbia case where the judge stated:
I am bound by the directions revealed in these cases [Gladue]… these cases direct
sentencing judges to consider aboriginal offenders before the courts individually, but also
differently, because of the unique circumstances of aboriginal offenders. The judge must
have regard to the unique systemic or background factors that may have played a part in
causing the offender to be before the courts and may have an effect on the types of
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sentences and sanctions that may be appropriate because of the heritage and background
of the aboriginal offender (R. v. Mathers 2012).
While the offender in this case received a term of imprisonment, the judge acknowledged the
offender’s Gladue factors and the multigenerational effect that his Aboriginal heritage had on
him which led to neglect, violence, and his criminal lifestyle and reduced the offender’s sentence
by six months. A Nova Scotia case also provided an example of how a judge considered the role
of the offender’s Aboriginal background in bringing him before the court:
I must carefully assess the impact, if any, on the appropriate sentence in this instance as a
result of Mr. Benson's aboriginal heritage, and more particularly on the existence of
Gladue factors. I accept that there are a number of factors which should be considered in
relation to the sentencing of this particular aboriginal offender (R. v. Benson 2011).
The judge also stated that the offender’s Aboriginal background created addition hurdles
that non-Aboriginal peoples did not have to face and played a role in the offender’s criminality
and sentenced the offender to three and a half years imprisonment.
2) Applied different method of analysis during sentencing
The second theme that emerged in 10 percent of cases was that judges applied a different
method of analysis during sentencing (n=12). This theme was similar to the third theme
identified in the cases where s.718.2 (e) was applied. The following reference from a British
Columbia sentencing transcript exemplifies how judges in the sample acknowledged the
Supreme Court instructions that stated Aboriginal offenders must be sentenced differently:
Mr. Marchand is, as I said, a member of the Okanagan First Nation, and I am therefore
required by a line of Supreme Court of Canada cases beginning with Gladue to consider
his aboriginal background and the effect that likely has had upon him (R. v. Marchand
2014).
The judge in this case referenced several of the offender’s Gladue factors, such as alcoholism
and abuse, which he considered when determining the offender’s sentence. The judge concluded
that an appropriate sentence was one of three years. This theme was also evident in another
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British Columbia case where the judge referenced Gladue (1999) when determining a proper
sentence for the offender:
I turn next to the sentencing generally of aboriginal offenders. This law, as it relates to
the principles of sentencing, also continues to apply. The leading authorities in such
regard are R. v. Gladue, [1999] 1 S.C.R. 688, and, very recently, R. v. Ipeelee, 2012 SCC
13. Gladue is a manslaughter sentencing.
The following extracts from Gladue are important here:
1
[T]he fundamental duty of the sentencing judge [is] to impose a
sentence that is fit for the offence and the offender. (para. 33)
1
[S]entencing judges should pay particular attention to the circumstances
of aboriginal offenders because those circumstances are unique, and
different from those of non-aboriginal offenders (R. v. Pelkey 2012).
In this case, the judge emphasized that the unique background features of Aboriginal offenders
must be considered when determining a proper sentence for the offender. He also provided an
overview of the circumstances Pelkey faced on a First Nation reserve near Victoria that included:
alcoholism, abuse, limited education, poverty, and unemployment. The importance placed on a
different method of analysis when sentencing Aboriginal offenders is also evident in an Ontario
case:
Judges are therefore required to approach the sentencing of Aboriginal offenders using an
analytical method sensitive to the conditions, needs and understanding of offenders and
their communities (R. v. Kokopenace 2008).
In this case, the judge referenced the offender’s Gladue factors and the circumstances on the
reserve when determining the offender’s sentence. He discussed how the sentencing of
Aboriginal offenders must be approached differently. The different method of analysis for
Aboriginal offenders is also discussed in a Quebec case:
The Supreme Court in the gladue decision calls upon the judges passing a sentence for
crimes committed by first nations members, to adopt a different analysis in order to
determine an appropriate sentence (R. v. Petawabano 2008).
The offender in this case received a sentence of five years after the judge weighed the offender’s
Aboriginal circumstances as directed by the Supreme Court in Gladue (1999). The judge
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considered the circumstances in the offender’s Cree community, the social issues that plagued
the community, the abuse the offender faced, and the offender’s drug and alcohol addictions.
While much of the previous literature has found Gladue (1999) has had little influence in the
province of Quebec, the judge in this case spent much of his sentencing decision discussing the
offender’s Aboriginal background. In sum, this theme illustrated how judges in the sample
considered the Supreme Court instructions in Gladue (1999) and they considered a different
sentencing method when sentencing Aboriginal offenders.
3) Rehabilitation and restoration
Similar to the first theme identified in references where s.718.2 (e) was applied, the final
theme identified in cases where the Gladue instructions were applied was that, in nine percent of
cases, judges stated principles of restorative justice and rehabilitation must be considered during
sentencing for Aboriginal offenders (n=11). This is illustrated in the following case from British
Columbia:
However, even where an aboriginal offender commits a serious crime, the court must still
give consideration to a restorative sentence (R. v. Wilson 2001).
In this case, the judge stated the offender should serve his sentence at a facility with Aboriginal
specific programming. The judge also stated when sentencing Aboriginal offenders, the greatest
weight should be attributed to the principle of restorative justice regardless of the severity of the
offence. In an Ontario case, the judge also emphasized that regardless of the severity of the
crime, an emphasis must be placed on restorative justice:
This was a violent crime and a young man has lost his life as a result of the senseless
actions of Mr. Rae. While I feel that the sentence I impose must address the objectives of
deterrence and denunciation, I am mindful that it must also reflect the principles
contained in Gladue (R. v. Rae 2001).
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The offender in this case received a sentence of six years imprisonment and the judge spent
considerable time outlining the offender’s Gladue factors that included a lack of education, lack
of employment, and addiction. This is also illustrated in another Ontario case:
This was a violent crime and the sentence I impose must address the goals of deterrence
and denunciation. However, the sentence I impose must also reflect the principles
enunciated in Gladue (R. v. Prevost 2008).
In this case, the offender received a sentence of eight years imprisonment and the judge
emphasized that the offender should receive Aboriginal specific programming while in prison to
address his substance abuse and history of violence. The judge also stated that more weight must
be given to principles of restorative justice as directed in R. v. Gladue (1999). In R. v. Nagotchi
(2005), the judge emphasized that restorative approaches should be taken when sentencing
Aboriginal offenders:
The Supreme Court held in Gladue that the purpose of section 718.2(e) is to ameliorate
the serious problem of over representation of aboriginal people in prison and to
encourage sentencing judges to have recourse to a restorative approach to sentencing. It
directs sentencing judges to undertake the sentencing of aboriginal offenders individually
but also differently because the circumstances of aboriginal people are unique. The judge
must therefore consider the unique systemic or background factors that may have played
a part in bringing the offender before the court and the types of sentencing procedures
and sanctions that may be appropriate in the circumstances because of the offender's
heritage or connection (R. v. Nagotchi 2005).
The offender received a sentence of 12 years imprisonment; however, the judge did approach
sentencing as directed by the Supreme Court and considered the offender’s Gladue principles
and discussed restorative justice principles. In another Ontario case, in addition to recognizing
the restorative justice principles laid out in R. v. Gladue (1999), the judge also recognized that
prison is an ineffective means of rehabilitation for Aboriginal peoples:
Refraining from incarceration is designed to recognize the disadvantages of First Nation
people, which have led to over-incarceration. Additionally, the Supreme Court of Canada
pointed out that the courts needed to recognize, firstly, that restorative justice focusing on
rehabilitation of the person and community is particularly important in Native
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communities, and secondly, that First Nation people are more adversely impacted by
incarceration, thus less likely to be rehabilitated. Jail is culturally inappropriate for First
Nations people and according to the Supreme Court of Canada, there is an all pervading
discrimination against native people in prison. Additionally, native people are in
particular need of community support for rehabilitation. That community support
disappears when incarcerated far from their community (R. v. Philips 2005).
As a result, the judge sentenced the offender in this case to two years imprisonment and he
placed particular emphasis on the offender’s rehabilitation. In sum, this theme discovered that
judges, particularly in British Columbia and Ontario, focused on principles of restorative justice
and rehabilitation when sentencing Aboriginal offenders. These themes can be contrasted with
the cases where the Gladue instructions were not applied.
Gladue instructions not applied
The main theme that emerged in 17 percent of cases where the Gladue instructions were
not applied was also evident in the cases where s.718.2 (e) was not applied: judges stated the
Gladue factors and Supreme Court instructions were not relevant due to the seriousness of the
offence (n=20).
Serious and violent offence
This theme was most common in the Prairies and emerged in 42 percent of Saskatchewan
cases (n=5) 41 percent of Manitoba cases (n=7), and 29 percent of Alberta cases (n=4). This
theme can be illustrated in the following Alberta case:
Counsel for the Defence has asked me to take into consideration R. v. Gladue (1999), 133
C.C.C. (3d) 385 (S.C.C.), as the accused is of aboriginal extraction, however, having
been raised in an urban environment. Ms. Couterielle seems to have had a normal
upbringing until she got involved with men, alcohol and drugs at an early age. Her
parents are both dead. I am not aware from the Statement of Agreed Facts what started
the altercation but one can suspect the lack of funds and a desire to obtain some Talwin
or a desire to obtain funds by robbing Mr. Mason. The deceased was not only a supplier
of drugs to Ms. Couterielle he was also a friend that had helped out Ms. Couterielle. The
seriousness of this crime calls for denunciation which overtakes any consideration of
Gladue to mitigate the sentence (R. v. Couterielle 2003).
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In this case, the judge stated the instructions in Gladue (1999) were not relevant due to the
seriousness of the offence and he did not consider the offender’s Aboriginal background in his
sentencing decision. Similarly, in a Manitoba case, the judge stated he was not provided with
information regarding the offender’s background factors from the Crown and defence, however
after discussing the circumstances of the offence he concluded:
The circumstances here invoke the practical reality, referred to by the Supreme Court,
that the terms of imprisonment for aboriginal and non-aboriginals will be close to each
other or the same (R. v. Hayden 2001).
While the Supreme Court does state in serious cases the sentences of Aboriginal and nonAboriginal offenders will be similar, this reference demonstrates the issue discussed above in the
references where s.718.2 (e) was not applied. Judges felt they did not need to consider the
Gladue instructions due to the seriousness of the offence. This theme is similarly illustrated in
another Manitoba case:
The Crown stipulates that the principles discussed in R. v. Gladue, supra, in a serious
case such as this, have limited application. While I have considered the unique systemic
and background circumstances which may have played a part in bringing before me this
particular aboriginal offender, given the seriousness of this offence and the increased
moral culpability and blameworthiness of this offender, the need for a denunciatory and
deterrent sentence requires a disposition that should not significantly differ between an
aboriginal and a non-aboriginal offender (R. v. N.R.R. 2011).
A Gladue report was prepared for this offender which presented the judge with detailed
information regarding the offender’s background, however, due to the serious nature of the
offence, the judge stated the offender’s Gladue factors were not relevant when determining the
offender’s sentence and the offender received a sentence of twelve years. In a similar fashion,
another Manitoba judge recognized that Gladue (1999) directs him to consider the role of the
offender’s Aboriginal background in bringing him before the court and recognized the role for
this offender but stated:
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I recognize that Abraham is an aboriginal offender whose history displays certain of the
systemic and background factors which may have played a role in bringing him before
the courts. However, given the seriousness of this offence, and in these circumstances, an
aboriginal offender may be dealt with in the same manner as a non-aboriginal offender
(R. v. Abraham 2011).
The offender in this case had a sixth-grade education, grew up in foster care, and had several
addiction issues, but the judge concluded these factors were not relevant in determining the
offender’s sentence. The offender received a sentence of five years despite his Gladue factors
and the fact that the offender was acting in self-defence. In sum, this theme demonstrated that
similar to the cases where s.718.2 (e) was not applied, the serious and violent nature of the
offence served as a justification for not applying the Supreme Court instructions in Gladue
(1999), particularly among judges from the Prairies.
Second Section Summary
This section examined references to R. v. Gladue (1999). Similar themes to those identified
in the references to s.718.2 (e) were identified in this variable. The themes identified in cases
where the Gladue instruction were applied included: judges acknowledged the role of the
offender’s Gladue factors in bringing the offender before the court, they noted they must apply a
different method of analysis when sentencing Aboriginal offenders, and they must consider
principles of restorative justice and rehabilitation. The main theme that emerged in the references
where Gladue (1999) was not applied was that judges stated the offender’s Gladue factors were
not relevant due to the seriousness of the offence. Table 13 displays the results of the
crosstabular analysis of the number of cases that reference Gladue (1999) by region where the
Gladue instructions were and were not applied. 12 The results of the table show a statistically

12

Due to the small number of references from the Maritimes and Territories, they were not
included in the analysis.
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significant difference in the number of cases where the Gladue instructions were applied by
region (p<0.05), and the number of cases where the Gladue instructions were not applied by
region (p<0.001). The cases where the Gladue instructions were applied were most common in
Ontario and the cases where the Gladue (1999) instructions were not applied were most common
in the Prairies. Similar to the references to s.718.2 (e), these sentencing patterns provide support
for the main study hypothesis. Judges in British Columbia and Ontario were most likely to
consider the sentencing provisions and Gladue (1999) in their sentencing decisions while judges
in the Prairies are most likely to state the sentencing provisions and Gladue (1999) were not
relevant when determining the offender’s sentence. The next section will discuss how the use of
Gladue reports influenced judicial decision-making.
Table 13. Bivariate analysis of cases that reference Gladue (1999) by region for
manslaughter cases across Canada, 1999-2014 (N=58)
Region
British Columbia
Prairies
Ontario

Gladue instructions applied
Yes
No
12
17
9
34
14
13

χ²= 7.03*

Gladue instructions not applied
Yes
No
2
27
17
26
4
23
χ²=12.5***

* p<0.05; **p<0.01; ***p<0.001

Gladue Report
This variable was created inductively to examine the role of Gladue reports in changing
the way judges sentence Aboriginal offenders and to determine whether Gladue reports are used
differentially across the country. It also allowed the study to test the second hypothesis which
stated judges who are provided with Gladue reports will be more likely to consider the
sentencing provisions when sentencing Aboriginal offenders. A Gladue report was used in 19
percent of cases in the sample (n=23). The number of Gladue reports used during sentencing by

113

jurisdiction is available in Table 14. In the majority of the cases where a Gladue report was
available, judges considered the Aboriginal offender’s background circumstances as mitigating
factors and considered these circumstances when determining a proper sentence (n=19).
Table 14. Gladue report used by jurisdiction for manslaughter cases, 1999-2014 (N=23)
Province/Territory

Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon
Total:

Gladue instructions applied
N of
cases a

% of cases b

% of total
sample c

1
7
4
0
0
0
2
0
9
0
0
0
23

7
24
23
0
0
0
66
0
38
0
0
0

5
30
17
0
0
0
9
0
39
0
0
0
100

a

Total number of cases that reference this variable in the jurisdiction.
Percent of cases that reference this variable from total number of cases in that
jurisdiction.
c
Percent of total cases where variable is referenced that are from this jurisdiction.
b

The majority of the cases that referenced Gladue reports when determining a sentence
were from British Columbia and Ontario (n=16). A Gladue report was used in 38 percent of
Ontario cases (n=9) and 24 percent of British Columbia cases (n=7). The analysis revealed that
when judges were provided with a Gladue report, they had access to information prepared by a
third party that provided a more comprehensive overview of the offender’s Aboriginal
background. For example:
Looking first at the pre-sentence report, together with the Gladue report, they explain that
your background was chaotic and dysfunctional, fraught with abuse and neglect. You
were moved to and from your family's home and foster homes, often without warning or
explanation, and sometimes with a false explanation. You had no stable or loving home,
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and you had no opportunity to learn your traditional language or to practice traditional
spiritual beliefs. You were given alcohol in young childhood, and you began glue sniffing
before you were in your teens. Your relationship with your mother was intensely strained.
You reacted to some of the challenges you faced by acting out in very serious ways and,
by the age of 14, you were engaging in serious self-harm. Drug abuse, particularly of
alcohol and crystal meth, has also been a problem for you (R. v. Brertton 2013).
In this British Columbia case, the Gladue report provided the judge with a detailed overview of
the offender’s Aboriginal background. The judge stated he considered the offender’s Aboriginal
background when determining his sentence and made several references to the sentencing
recommendations in the Gladue report that suggested a sentence that would address the
offender’s rehabilitation needs. The role of Gladue reports can also be illustrated in the following
Ontario case:
A Gladue Report was filed at the sentencing hearing that sheds light on difficult and
troubled childhood experienced by this offender. Additionally, I had the advantage of
hearing the testimony of Mr. Stephen Ford, an aboriginal caseworker who prepared the
report. I found Mr. Ford's evidence, and the report he prepared, to be enlightening.
Mr. B.H.'s early life was marked by abuse and exposure to family violence. Both B.H.
and his mother were physically abused by the accused's father, especially when the latter
was under the influence of alcohol and drugs. For example, Mr. B.H.'s father was
sentenced to six months in jail for slapping and choking Mr. B.H. when the accused was
four years of age (R. v. A.B. 2004).
The judge outlined in detail the offender’s background during sentencing and emphasized the
importance of considering his Aboriginal circumstances and incorporating restorative justice
principles in the offender’s sentence. The judge stated the offender’s six-year sentence should be
served in a facility that could address his needs as an Aboriginal person. This can be contrasted
the theme “no information provided” under the cases where s.718.2 (e) was not applied. In those
cases, as demonstrated above, judges stated they were not provided with information regarding
the offender’s background and, as a result, did not consider the offender’s Aboriginal status
when determining their sentence. This can also be illustrated in the following case from
Manitoba:
115

Monkman is of aboriginal background, but counsel advised that no Gladue report [
[1999] 1 S.C.R. 688] was being requested. I was told that Monkman does not appear to
have suffered from any of the classic systemic disadvantages of many people with his
background (R. v. Monkman 2010).
In this case, due to the lack of Gladue report, and the lack of information provided to the judge
from the defence or Crown, the judge did not discuss s.718.2 (e) of the Criminal Code, R. v.
Gladue (1999), or the offender’s Aboriginal status in his sentencing decision. This can be
contrasted with an Ontario case where the judge indicated the Gladue report provided additional
information regarding both the offence and the offender:
Little was known about the circumstances of the offence until a Gladue report was filed
at the sentencing hearing. The report contained the offender's comments about the
offence… Information contained in the Gladue report sets out the offender's background.
Mr. George's mother was raised in residential school and foster homes and had a very
difficult time. She became addicted to alcohol at a young age. Her addiction while
pregnant with Mr. George affected his brain development. He has been diagnosed with
alcohol related neurodevelopmental disorder which is within the class of fetal alcohol
spectrum disorders. Mr. George's father is deceased. His mother was incapable of
nurturing him and often rejected him, leaving his care to others (R. v. George 2010).
The judge detailed the circumstances of the offender’s background that were outlined in his
Gladue report and the role it played in bringing the offender before the court and emphasized the
importance of rehabilitation and Aboriginal specific programming for the offender.
Third Section Summary
In sum, this variable indicated that when a Gladue report is used for an offender, judges
are provided with additional information regarding the offender’s background and are likely to
consider these factors when determining the offender’s sentence. The use of Gladue reports was
most common in Ontario and British Columbia. Table 15 demonstrates there was no statistically
significant difference in the use of Gladue reports across regions. However, despite the lack of
significance in the use of Gladue reports across regions, the qualitative analysis did reveal
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support for the first sub-hypothesis. In cases with Gladue reports, judges were provided with
information regarding the offender’s Aboriginal background including information regarding
their family, and childhood, experiences with physical and childhood abuse, experiences with
addiction, and specific information regarding the current offence. In sum, this study found
support for the first sub-hypothesis where it was expected that judges provided with Gladue
reports would be more likely to consider the Gladue principles when sentencing Aboriginal
offenders.
Table 15. Bivariate analysis of Gladue report by region for manslaughter cases, 1999-2014
(N=23)
Region

Gladue Report Used
Yes
No
7
22
5
38
9
18
0
8
2
12

British Columbia
Prairies
Ontario and Quebec
Maritimes
Territories
χ²=8.680
p=0.070

The analysis of Gladue reports also provides support for the second sub-hypothesis.
Gladue reports were only used in 11 percent of cases from the Prairies. As discussed above,
references where s.718.2 (e) and Gladue (1999) were not applied were highest in the Prairies.
When judges are not provided with Gladue reports, they receive less information regarding the
offender’s Aboriginal background. The infrequent use of Gladue reports in the Prairies may
explain why judges are less likely to consider the sentencing provisions in that region. The next
section will discuss how judges weighed the Criminal Code sentencing objectives with an
offender’s Aboriginal status when determining the offender’s sentence.
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Sentencing Objectives
This variable was created to examine which sentencing objectives were most referenced
by judges and whether this varied across jurisdictions. As identified in the literature review,
sentencing objectives have played a role in affecting how judges apply the sentencing provisions
when sentencing Aboriginal offenders (Milward and Parks 2011; Rudin 2007; Roach and Rudin
2000). This variable allowed the study to investigate whether there are judicial variations in the
use of sentencing objectives across the country. If patterns existed across the country in the use
of deterrence and denunciation and restoration and rehabilitation, it could have assisted in
explaining why the sentencing provisions were applied more in certain regions. The number of
manslaughter cases that reference each sentencing objective is identified in Table 16. The most
commonly cited sentencing objectives in cases were: denunciation (50%), general deterrence
(48%), specific deterrence (38%), and rehabilitation (34%). Despite the Supreme Court
instructions that judges should consider principles of restorative justice when sentencing
Aboriginal offenders, there was only reference to restoration in 17 percent of cases (n=21).
While the references to the sentencing objectives did not reveal jurisdictional differences that
could assist in explaining variations in the use of the sentencing provisions, it did reveal patterns
in the way judges considered an offender’s Aboriginal status in relation to the Criminal Code
sentencing objectives that support the findings of previous research. These patterns will be
briefly discussed.
Denunciation and deterrence
As discussed in Chapter Two, previous literature identified that judges feel sentencing
objectives such as denunciation and deterrence take precedence over Aboriginal status and
principles of restoration and rehabilitation (Milward and Parks 2011; Rudin 2007; Roach and
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Rudin 2000). As a result, this has contributed to the ineffectiveness of the sentencing provisions.
This was evident in a number of cases in this sample such as R. v. Couterielle (2003) discussed
above, and it is evident in the following example:
Your aboriginal status does not change the primary emphasis of sentencing today of
denunciation and deterrence (R. v. Cole 2004).
Table 16. References to sentencing objectives for manslaughter cases, 1999-2014, all
jurisdictions (N=281)
Number of References a (%) b

Sentencing Objective
Denunciation
General deterrence
Incapacitation
Rehabilitation
Reparation
Responsibility
Restorative justice
Specific deterrence
a
b

60 (50)
58 (48)
27 (22)
41 (34)
13 (11)
14 (12)
21 (17)
47 (38)

Number of cases in total sample that reference the sentencing objective.
Percent of cases in total sample that reference the sentence objective.

Similarly, in an Alberta case, the judge also stated that though he discussed the offender’s
Aboriginal background, it was not a relevant mitigating factors and the sentence must still focus
on deterrence and denunciation:
In conclusion, while I have considered the unique situations and circumstances of the two
aboriginal offenders as mandated both by Parliament and the Supreme Court of Canada, I
am nevertheless of the firm opinion, in the context of this particular case, that the
sentences imposed should not be mitigated by the application of Gladue principles as to
do so would significantly detract from the need to impose a fit and proper sentence which
emphasizes personal and public deterrence and denunciation (R. v. Guimond 2014).
In the following case, the judge stated denunciation and deterrence were paramount, and
restorative justice principles do not apply in serious cases:
Mr. Abel's personal circumstances as an aboriginal man engage section 718.2(e) the
Criminal Code, and the cases that have interpreted it, such as R. v. Gladue, [1999] 1
S.C.R. 688 and R. v. Wells, [2000] 1 S.C.R. 207, by which I am to consider all available
sanctions other than imprisonment. Those principles apply particularly when restorative
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justice is the dominant sentencing goal. For this serious crime, however, denunciation
and deterrence are the dominant sentencing principles. Notwithstanding Mr. Abel's
troubled antecedents, which I have considered, the seriousness of this crime requires a
lengthy custodial sentence (R. v. Abel 2012).
In sum, this variable discovered, similar to previous literature, principles of denunciation and
deterrence are often seen as the primary sentencing objectives and an offender’s Aboriginal
status does not shift the primary emphasis on denunciation and deterrence. The next section will
briefly discuss cases where rehabilitation and/or restoration were discussed as important
sentencing objectives in the Aboriginal offender’s case, as discussed above, this was a theme that
emerged when examining the references where judges applied s.718.2 (e) and the Gladue
instructions.
Restoration and rehabilitation
In contrast to what was discussed above, in some cases, judges did consider principles of
rehabilitation and restoration when determining a proper sentence for an offender. However,
restoration and rehabilitation are discussed much less than principles of deterrence and
denunciation. Certain references to principles of rehabilitation and reparation were discussed
above in the references where judges applied s.718.2 (e) and Gladue (1999) in their sentencing
decision (R. v. Sakakeep 2011; R. v. Lampe 2007; R. v. Kokopenance 2008; R. v. Wilson 2001; R.
v. Philips 2005). The focus on restorative justice can also be seen in the following Ontario case:
In coming to this conclusion, I am giving particular effect to the principles of restorative
justice set forth in s. 718.2(e) of the Code and the circumstances of Canada's aboriginal
people. In imposing a 6-year sentence, I am requesting that Corrections Canada assign a
classification officer, with experience dealing with aboriginal offenders, to assess Mr.
B.H. when he enters the penitentiary. I do this because I seek to have Mr. B.H. serve his
sentence in a facility with programs that target aboriginal people (R. v. A.B. 2004).
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The judge in this case placed a strong emphasis on restoration and requested the offender receive
Aboriginal specific programming while in prison. The emphasis on restoration and rehabilitation
is also evident in the following Ontario case:
The principle of restraint is particularly applicable to Ms. Chouinard as an aboriginal
offender, so that as much as possible, the focus is on a restorative approach to sentencing
in recognition of the unique background factors that have played a part in bringing her
before this court: R. v. Gladue, [1999] 1 S.C.R. 688… A focus on an individualized
restorative approach to sentencing to try to deter Ms. Chouinard from drifting again into
criminal behaviour and to try to assist in her rehabilitation away from her life's cycle of
substance abuse and victimization is called for (R. v. Chouinard 2005).
In addition to emphasizing a focus on restoration and rehabilitation, the offender in this case also
received a conditional sentence that she could serve in the community. In cases where offenders
receive a term of imprisonment, as demonstrated in R. v. A.B. (2004), judges often recommended
Aboriginal-specific programming while in prison to address the offender’s rehabilitation needs.
This is also demonstrated in the following case:
Where imprisonment is required the shortest possible terms should be used, usually
accompanied by terms of probation designed to aid in the rehabilitative and restorative
process. I recommend that the accused serve his sentence at the Pe Sakastew Institution at
Hobbema. Many of the Cree and Stoney customs and beliefs are similar, and the
counselling available to this young aboriginal offender will be helpful in his rehabilitation
(R. v. Poucette 1999).
In this case, the judge recommended the offender serve his sentence in a healing lodge where his
sentence could focus on the principle of rehabilitation. In sum, though only 34 percent of cases
referenced rehabilitation and 17 percent of cases referenced principles of restorative justice, the
cases coded under this variable illustrated examples of how some judges attempted to
incorporate rehabilitation and restorative justice principles in their sentencing decisions.
Fourth Section Summary
The analysis of sentencing objectives revealed no jurisdictional variation in the use of
sentencing objectives when judges discussed the sentencing provisions. However, cases that
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referenced rehabilitation and restoration were more common in British Columbia and Ontario.
This section provided support for previous literature which found judges often state an offender’s
Aboriginal status is secondary to sentencing objectives such as denunciation and deterrence.
Second, evidence was provided to illustrate examples of cases where judges did incorporate
principles of restoration and rehabilitation in their sentences as directed by the Supreme Court
and the Criminal Code, but these sentencing objectives were referenced less than principles of
denunciation and deterrence.
CHAPTER SUMMARY
This chapter presented the results from the quantitative and qualitative analysis. Both
analyses provided support for the study’s hypotheses. The first hypothesis stated there would be
jurisdictional differences in the sentencing of Aboriginal offenders across Canada. The bivariate
analysis and multivariate analysis revealed support for jurisdictional differences in the
sentencing of male offenders. The qualitative content analysis also revealed support for this
hypothesis. Judges in British Columbia and Ontario were more likely to apply the sentencing
provision and Gladue (1999) while judges in the Prairies were more likely to refer to the
sentencing provisions and Gladue (1999), but state they did not affect their sentencing decision.
The qualitative analysis of the discussion of Gladue reports also revealed support for the study’s
first sub-hypothesis which stated judges will be more likely to consider the sentencing provisions
when they are provided with Gladue reports. The use of Gladue reports was highest in British
Columbia and Ontario where judges were more likely to apply the sentencing provisions during
sentencing. The analysis also revealed support for the second sub-hypothesis which stated
offenders in jurisdictions where judges were not provided with information regarding the
offender’s background were more likely to receive harsher sentences. The results of the
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quantitative analysis revealed support for this hypothesis as sentence lengths were longer in
Saskatchewan at a statistically significant level. The qualitative analysis also demonstrated that
in Saskatchewan, judges were less likely to be provided with Gladue reports or information
regarding an offender’s background. While the analysis of sentencing objectives did not reveal
differences across jurisdictions, it did provide support for previous literature which argued
judges often feel principles of denunciation and deterrence take precedence over an offender’s
Aboriginal background (Milward and Parks 2011; Rudin 2007; Roach and Rudin 2000). The
next chapter will discuss possible explanations for these sentencing patterns.
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CHAPTER SIX: DISCUSSION AND CONCLUSION
To briefly recap, the primary goal of this study was to investigate whether the Criminal
Code sentencing provision and Gladue (1999) are applied differentially across the country. This
study found that though the focus was on the serious offence of manslaughter, the application of
the sentencing provisions during sentencing was inconsistent across jurisdictions. The
quantitative analysis did not reveal statistically significant differences in sentence type and
sentence length when examining the entire sample; however, the results revealed that when
examining the sentences of male offenders in the sample, variations by jurisdiction did occur. At
the bivariate level and multivariate level, male offenders in Nunavut and Saskatchewan received
harsher sentences at a statistically significant level. The qualitative content analysis also revealed
jurisdictional differences in the application of the sentencing provisions. Judges in Ontario and
British Columbia were more likely to apply s.718.2 (e) and consider the Gladue instructions
when determining an offender’s sentence. In contrast, judges in the Prairies were more likely to
state they did not apply s.718.2 (e) or consider the Gladue instructions when determining the
offender’s sentence. The study also found variations in the use of Gladue reports which were
most commonly used in Ontario (38% of cases). The jurisdictional variations revealed in the
qualitative analysis underscore the complementary nature of conducting a mixed-method
research analysis. This chapter will seek to explain these sentencing patterns in the context of
this study’s theoretical framework and previous literature. First, this chapter will discuss the
main sentencing patterns that emerged during the qualitative analysis followed by a brief
discussion of the quantitative findings.
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DIFFERENTIAL APPLICATION
In support of the main study hypothesis, the qualitative content analysis revealed that
judges across the country differentially applied the sentencing provisions. This did not emerged
in the quantitative analysis which suggests the qualitative analysis is able to capture more
detailed differences. The qualitative findings find some support for the legal geography
framework which suggests the interdependence of the social and political atmospheres, the
availability of social programs, and the public support for the sentencing provisions in
jurisdictions may influence how judges sentence Aboriginal offenders and integrate restorative
justice principles in their sentencing regime (Blomley and Bakan 1992). The variation in these
factors across jurisdictions will be disused more in detail below. Next, a legal geography
framework will be discussed which can provide possible explanations for the differing
sentencing patterns across the country.
Appeal Courts
Legal geography’s theoretical framework proposes that judges do not operate
autonomously, but are influenced by the greater social context of which they are a part (Blomley
1994). Using this perspective, as discussed in Chapter Three, it can be argued that provincial and
territorial appeal courts may influence how lower court judges apply the sentencing provisions.
Previous literature has found judicial discrepancies in the application of Gladue (1999) at the
appeal level (Roach 2009; Rudin 2011). As discussed in Chapter Two, Crown appeals where
judges applied the Gladue principles were most successful in Alberta, Saskatchewan, and British
Columbia and significantly less successful in Ontario (Roach 2009; Rudin 2011). This section
will discuss this in light of this study’s findings.
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The high success of Crown appeals in Saskatchewan is consistent with the findings of
this study. Roach’s (2009) study of appeal decisions found that the Saskatchewan Court of
Appeal operates on a continuum where, once an offence passes a certain level of seriousness, the
Gladue principles no longer apply. For example, in a case where a judge sentenced an offender to
six years imprisonment for an impaired driving causing bodily harm charge citing the offender’s
Aboriginal status, the appeal court increased the offender’s sentence to 12 years imprisonment
(R. v. Andres 2002). The Court of Appeal stated there was no evidence to connect the offender’s
Aboriginal circumstances to his criminal activity (R. v. Andres 2002). This demonstrates that the
appeal court in Saskatchewan promotes a restrictive use of Gladue where judges are required to
connect the offender’s background to their criminal activity (Roach 2009). This can explain why
sentence lengths are longer at a statistically significant level in Saskatchewan for male offenders
and why judges were less likely to consider the sentencing provisions when determining the
offender’s sentence. Similarly, the Alberta Court of Appeal has increased sentence lengths in
many manslaughter and sexual assault cases stating that the offender's Aboriginal background
was not relevant which may also explain why lower court judges in Alberta were less likely to
apply Gladue (1999) and s.718.2 (e) in their sentencing decision (Roach 2009; Rudin 2011). In
contrast, the Ontario Court of Appeal is more likely to rule in favour of Aboriginal offenders
(Roach 2009). The support and direction from the Ontario Court of Appeal can assist in
explaining why judges in Ontario were more likely to apply the sentencing provisions when
determining an offender’s sentence.
While previous research indicated a high success rate for Crown appeals in cases with
Aboriginal offenders in British Columbia (Roach 2009), the qualitative analysis in this study
found judges in British Columbia were more likely to apply the Gladue principles and s.718.2 (e)
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in their sentencing decisions. This would indicate lower court judges in British Columbia may be
less influenced by the decisions of the appeal court13, but may explain why British Columbia has
the second highest overrepresentation rate in their prison system as discussed in Chapter One.
Legal geography would argue sentencing decisions are influenced by the interdependence of a
number of factors such as the social and political atmospheres in the jurisdiction where the judge
resides. These factors will be discussed below to explain why judges in British Columbia applied
the sentencing provisions and Gladue (1999), despite the treatment of Aboriginal offenders at the
appeal level. The next section will discuss the impact of judicial training on the application of the
sentencing provisions.
Judicial Training
Variations in judicial training across Canada on the Criminal Code provision and Gladue
(1999) may account for some of the differences in the application of the sentencing provisions
across regions. The Department of Justice (2013) survey on judicial training found variations in
training that may account for some of the differing sentencing patterns found in this study. In
Ontario and British Columbia, judges reported that they have access to workshops and
conferences that focus on providing educational information on the sentencing provisions
(Department of Justice 2013). In Ontario, judges reported they are also provided the opportunity
to attend Gladue courts and observe how judges weigh an offender’s Aboriginal status when
sentencing the offender (Department of Justice 2013). Additionally, Crown attorneys in Ontario
also receive training on the principles in Gladue (1999). In British Columbia, probation officers
who prepare pre-sentence reports are required to take a fourteen-hour Gladue report course,
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Other factors may also lead to the high success rate of Crown appeals in British Columbia as
well. For example, the Crown in British Columbia may only appeal cases with a high number of
judicial errors.
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which teaches probation officers how to discuss the circumstances of Aboriginal offenders and
how to contact Aboriginal communities when looking for specific background information
regarding offenders (Department of Justice 2013). As such, judges in Ontario and British
Columbia may be more likely to consider the sentencing provisions when sentencing Aboriginal
offenders because they are more aware of the circumstances of Aboriginal offenders and how
they should be considered during sentencing.
In contrast, judges in Saskatchewan reported they were not aware of any Aboriginal
specific training opportunities in their province (Department of Justice 2013). Judges in Alberta
reported that probation officers do not receive specific training on preparing pre-sentence reports
for Aboriginal offenders (Department of Justice 2013). The lack of uniform training in
Saskatchewan and Alberta may explain why judges in those provinces may be less likely to
consider the sentencing provisions when determining an offender’s sentence. Theories of
bounded rationality and expectation states theory would argue that when judges are provided
with more information regarding an offender’s background, such as in Ontario and British
Columbia, they will be less likely to rely on racial stereotypes when determining an offender’s
sentence (Unnever and Hembroff 1988). However, in Alberta and Saskatchewan where judges
are less familiar with the circumstances of Aboriginal offenders, they may be more likely to rely
on stereotypes during sentencing and less likely to consider the Gladue principles. For examples,
judges may rely on the stereotype that Aboriginal offenders are at a higher risk to recidivate, and
as a result, feel the Gladue principles should not apply (Milward and Parks 2011).
Gladue Reports
While the quantitative analysis revealed the use of Gladue reports had no effect on the
sentence length offenders received, the qualitative analysis demonstrated the importance of
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Gladue reports in providing judges with additional information regarding an offender’s
background. Gladue reports were used in 38 percent of Ontario cases and 24 percent of British
Columbia cases. The province of Ontario has a number of programs available to promote the
application of the Gladue principles during sentencing (OFIFC 2012). Organizations such as
Aboriginal Legal Service of Toronto (ALST) operate in Ontario and offer a variety of services to
Aboriginal peoples who come into contact with the criminal justice system and advocate for
alternatives to incarceration or sentences that can be served at facilities with rehabilitative
programs (Innovation, Science and Economic Development Canada 2016). ALST also advocates
for law reforms and participated in the parliamentary debate which led to the creation of s.718.2
(e) of the Criminal Code. The organization provides services for Aboriginal peoples in Toronto
and 21 surrounding Ontario communities and host training sessions and conferences on writing
Gladue reports and supporting Aboriginal peoples in the justice system (OFIFC 2012).
Similarly, in British Columbia in 2011, the Legal Service Society promoted the use of
Gladue reports and the application of the Gladue principles during sentencing (OFIFC 2012).
The Legal Service Society provided training for Gladue report writers and prepared a roster of
those qualified to write Gladue reports throughout the province who are available to the courts
on a freelance basis (OFIFC 2012). The British Columbia cases in the sample that used Gladue
reports were tried between 2012 and 2014. This can most likely be attributed to the promotion of
Gladue reports by the Legal Service Society beginning in 2011.
In contrast, a 2008 study in Winnipeg interviewed 40 percent of defence lawyers in the city
who had experience defending Aboriginal offenders. Results demonstrated that most defence
lawyers did not consider the Gladue principles when defending Aboriginal offenders and
considered the changes to the Criminal Code and the Supreme Court instructions in Gladue
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(1999) to be only a symbolic gesture (OFIFC 2012). Furthermore, there are no programs in
Manitoba designed to increase the use of Gladue reports and probation officers preparing presentence reports in the province spend considerably less time discussing an offender’s Aboriginal
background in the report (Milward and Parks 2011). Gladue reports include extensive interviews
with an offender’s family members, employers, and their community to establish connections
with their Aboriginal background and determine the effect of colonization on the offender
(Milward and Parks 2011). In contrast, probation officers in Manitoba typically only spend one
to two hours interviewing offender family members on the offender’s background (Milward and
Parks 2011). The lack of information provided to judges regarding an offender’s background
might explain why judges in the province did not apply the sentencing provisions when
sentencing Aboriginal offenders. This supports a bounded rationality and expectation states
theory framework which argues when judges are provided with less information regarding the
offender, they will be less likely to consider a lesser sentence or an alternative sentence for the
offender (Unnever and Hembroff 1988).
Saskatchewan Legal Aid reported that Gladue reports are unnecessary because information
regarding an Aboriginal offender’s background is provided in their pre-sentence reports.
Additionally, they reported that as a result of the Aboriginal demographics in the province, an indepth discussion of the circumstances of Aboriginal offenders is not necessary (OFIFC 2012).
However, the results of the quantitative and qualitative analysis of this study and the high Crown
appeal success rate in Aboriginal cases in Saskatchewan suggest that judges in the province may
not be incorporating the Gladue principles in their sentencing decisions despite what
Saskatchewan Legal Aid reports. This helps explain why Gladue Reports may be more
commonly used in British Columbia and Ontario and less commonly used in the Prairies. In the
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context of legal geography, this suggests that judges are influenced by social context. When the
social atmosphere supports the use of Gladue reports and the Gladue principles, it is more likely
they will be considered during sentencing (Blomley 1994).
Community-Wellbeing
The duality between space and place explains that the social conditions in a jurisdiction
also play a role in sentencing (Blomley 1994). If an offender is from a community with poor
social conditions and a lack of resources, judges may be less likely to consider alternatives to
incarceration and less likely to apply the Gladue principles because offenders would have less
access to rehabilitative programs, education, and employment opportunities in their community
(Balfour 2012). As a result, they would be more likely to assign an offender a custodial sentence.
The various social conditions across Canada are reflected in the Community Well-being Index
(CWB). The CBW “combines data on income, education, housing, and labour force activity into
well-being “scores” for most communities in Canada” (Indigenous and Northern Affairs Canada
2015). While there are gaps in scores between First Nation and non-Aboriginal communities
throughout Canada, they are most pronounced in the Prairies (Indigenous and Northern Affairs
Canada 2015). The poor social conditionals in Aboriginal communities in the Prairies may
explain why judges in the Prairies are less likely to apply the sentencing provisions when
sentencing Aboriginal offenders. This supports previous research which has also argued there are
fewer resources available to Aboriginal offenders in the Prairies (Milward and Parks 2011;
Roberts and LaPrarie 2000; Cunliffe and Cameron 2007; Scott 2014).
Political Atmosphere
The duality between space and place examines how individuals define themselves in
relation to their geographical location (Blomley 1994). As such, the political atmosphere in each
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jurisdiction may play a role in influencing whether or not judges apply the sentencing provisions
when sentencing Aboriginal offenders. Political atmosphere can play an important role in
judicial decision making when cases are tried in provincial courts where judges are appointed by
the province/territory. The provincial political orientation may impact whether judges support a
tough-on-crime policy. This would make them less likely to consider alternatives to incarceration
or lesser sentences when sentencing Aboriginal offenders. For the majority of the sample
timeframe, Ontario had a Liberal provincial government (Legislative Assembly of Ontario 2016;
Elections BC 2014).14 A Liberal approach to crime generally favours rehabilitation over
punishment and supports correctional policies that provide support for offenders (Hess and
Orthmann 2012). This may explain not only why more programs are available to encourage the
use of the sentencing provisions in Ontario but also why judges may be more likely to apply the
sentencing provisions when sentencing Aboriginal offenders in the province. A focus on
rehabilitation is particularly evident in Ontario where there are four specialized Aboriginal
courts, the highest number in any province or territory (Department of Justice 2013). Defence
lawyers, Crown attorneys, and judges working in these courts are trained on the circumstances of
Aboriginal offenders and are aware of the programs available to Aboriginal peoples throughout
their jurisdiction (Department of Justice 2013). Additionally, as discussed above, Crown appeals
of Aboriginal sentences are predominately unsuccessful in Ontario (Roach 2011). Furthermore,
Rudin (2011) reported in Ontario cases where an Aboriginal offender appealed his or her
sentence due to a lack of focus on their Aboriginal status, the Court of Appeal often requested a
Gladue report on the offender’s behalf and have deemed mandatory minimum sentences

14

Ontario had a Conservative government for 1999-2003 (Legislative Assembly of Ontario
2016).
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unconstitutional because they do not allow the judge to consider s.718.2 (e) (R. v. King 2007; R.
v. Kakekagmick 2006). This provides evidence that the Liberal approach to crime, which focuses
on rehabilitation, may influence how judges in Ontario determine an offender’s sentence.
In the Prairies, Alberta had a Conservative government and Manitoba had an NDP
government for the entirety of the sample timeframe, and Saskatchewan had an NDP government
from 1999-2007, and the Saskatchewan Party was in power from 2007-2014 (Elections Alberta
2016; Elections Manitoba 2016; Elections Saskatchewan 2016). Despite the varying political
representation in each province, the political views on crime in the Prairies are consistently
socially conservative (Lesson 2001; Hogeveen 2005). Both the Saskatchewan Party and NDP
party in Saskatchewan have often supported and advocated for tough-on-crime policies to appeal
to popular opinion in the province (Lesson 2001). For example, the Saskatchewan Party’s
support for a tough-on-crime approach was evident in their policies that argue for tougher
sentences for young offenders, difficult work for those incarcerated, and restitution for all
property offences (Lesson 2001). Similarly, in Manitoba, the longstanding NDP party has often
promoted tough-on-crime policies in response to public fear of crime where the focus is placed
on crime control rather than rehabilitation of offenders (Woolford and Thomas 2011). In line
with Conservative values, the Alberta government also supported tough-on-crime approaches
and harsher sentencing practices (Hogeveen 2005). The tough-on-crime political environment
that exists in each of these provinces can assist in explaining why judges may be less likely to
take an offender’s Aboriginal status into account when determining a proper sentence for
offenders in these provinces. This may also explain why Alberta has the highest Aboriginal
overrepresentation rate as discussed in Chapter One.
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While British Columbia had a Liberal government for the majority of the sample
timeframe,15 the British Columbia Liberal party is more socially conservative than the typical
Canadian liberal political orientation (Rosenberg 2008). As a result, their approach to crime may
be less in line with Liberal values and more in line with Conservative approaches to crime, and
therefore, may not explain why the sentencing provisions are applied more often in the province.
This may assist in explaining why the Crown appeal success rate is so high the province and also
why British Columbia has the second highest overrepresentation rate (Statistics Canada 2015).
The next section will discuss the jurisdictional variations that the quantitative analysis
discovered.
ABORIGINAL OFFENDERS IN SASKATCHEWAN AND NUNAVUT
The results of the quantitative analysis did not find jurisdiction differences in the
sentencing of Aboriginal offenders when examining the total sample. However, gender of the
offender had a statistically significant impact on sentence length. As a result, male offenders
were examined separately because they composed 74 percent of the sample (n=90). When
examining the sentence lengths of male offenders only, the study found jurisdictional variations
in sentencing. At the bivariate and multivariate level, male offenders in Saskatchewan received
harsher sentences. The multivariate analysis revealed that, when examining the sentences of male
offenders, sentence lengths in Saskatchewan were on average four years longer than the
reference category, Alberta. The qualitative analysis revealed more cases in the Prairies with
references indicating the sentencing provisions were not applied. However, results did not
distinguish Saskatchewan as particularly harsh in contrast to Manitoba or Alberta. There are a
number of reasons why offenders from Saskatchewan may have received harsher sentences. For
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British Columbia had a NDP government from 1999-2001 (Elections BC 2014).
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example, as discussed above, judges in Saskatchewan do not receive any judicial training on the
application of the Gladue principles while judges in Alberta and Manitoba do have access to
some form of education on the sentencing provisions (OFIFC 2012). As a result of the lack of
training, some of the literature has identified Saskatchewan as a noteworthy example of a judicial
system that does not acknowledge the effect of colonialism on Aboriginal offenders (Cunliffe
and Cameron 2007). Scott (2014) also indicated that the gap between the sentence lengths of
Aboriginal and non-Aboriginal offenders is highest in Saskatchewan. Additionally, he reported
Aboriginal offenders in Saskatchewan are four times more likely to be designated as dangerous
offenders than offenders in Alberta or Manitoba (Scott 2014). Scott’s (2014) argument applies a
bounded rationality and expectation states theory framework and suggests that the
ineffectiveness of the sentencing provisions in Saskatchewan arose due to judicial stereotypes
and discrimination against Aboriginal offenders (Albonetti 1991; Unnever and Hembroff 1988).
If these stereotypes are more embedded in Saskatchewan, it could explain why Aboriginal
offenders in Saskatchewan receive harsher sentences than offenders in Alberta.
Despite the fact that Nunavut has the lowest overrepresentation rate in their prison
system, the results of the quantitative analysis also revealed male offenders in Nunavut received
a sentence that was, on average, five years longer than the reference group, Alberta. Using a
legal geography perspective, the poor social conditions in the territory may explain why judges
in Nunavut may be less likely to apply the sentencing provisions in their sentencing decision.
Nunavut suffers from high poverty, unemployment, and violence rates, and low levels of
education (Balfour 2012). Nunavut also has a lack of community resources and social programs
to assist Aboriginal peoples in conflict with the law (Balfour 2012). As a result of these social
conditions, judges may be less likely to consider alternatives to incarceration for Aboriginal
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offenders and less likely to consider lesser sentences because of the lack of available
rehabilitative programs throughout the province available for Aboriginal offenders.
Previous literature can be used to explain why these jurisdictional variations in
sentencing only emerged when examining the sentences of male offenders. Balfour’s (2012)
study of the application of the sentencing provisions for male and female offenders found the
provisions rarely had a positive impact on female offenders. The results of the qualitative
analysis also demonstrated that judges often did not refer to the sentencing provisions when
sentencing a female offender. If judges are not applying the provisions when sentencing
Aboriginal female offenders, this can explain why the relationship between jurisdiction and
sentence length only existed for male offenders despite the qualitative results which indicate
support for jurisdictional differences in the use of the sentencing provisions. If judges were
applying the provisions for female offenders, one would also expect to see longer sentence
lengths in the province of Saskatchewan for female offenders. Additionally, since female
offenders receive shorter sentences on average than male offenders (Moyer 1992; Weinrath
2000; Doerner and Demuth 2014), the relationship between sentence length and jurisdiction may
disappear when examining the sentences of both male and female offenders because the sentence
lengths of female offenders reduce the overall mean sentence length for each jurisdiction. For
example, Saskatchewan is the only province where there are an equal number of male and female
offenders in the sample. This could explain why the sentence lengths of offenders in
Saskatchewan are longer at a statistically significant level when examining the sentences of only
male offenders. The next section will examine the study’s limitations and make suggestions for
future research.
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LIMITATIONS AND FUTURE RESEARCH
Though the findings of this study will contribute to the literature on the effectiveness and
application of Gladue (1999) and s.718.2 (e) in Canada, some limitations must be considered in
light of the results. These limitations will be discussed with recommendations for future
research. First, only the QuickLaw database was utilized in this study. Using multiple databases
to retrieve cases or using sentencing digests to retrieve case citations and requesting these cases
be added to the QuickLaw database will increase the sample size and allow for a more complete
analysis of sentencing. Second, few cases were available for the sample from the Maritimes and
Territories which limited jurisdictional comparisons. Examining a longer timeframe or a crime
that occurs more frequently such as assault or theft may increase the sample size from these
jurisdictions. Third, the former Conservative government’s changes to sentencing legislation
made it more difficult for judges to impose conditional sentences particularly for violent crimes
beginning in 2009 (Rudin 2011). Examining a less serious and violent crime may be a better
indicator of whether judges are considering alternatives to incarceration when sentencing
Aboriginal offenders. Fourth, the study does not take into account the severity of the offence and
only records whether or not the offender has a criminal record in the quantitative analysis. This
can be addressed by creating a scale variable in the quantitative analysis that captures the
severity of the offence based on what is discovered from the judicial discussion of the crime in
the qualitative analysis. Additionally, there is a broad range of social conditions within each
province/territory, and some offenders may live in urban areas while others may live on reserve.
To control for varying social conditions, future research could create a variable in the
quantitative analysis that records the community well-being score in the community where the
offender was charged (Indigenous and Northern Affairs Canada 2015. Finally, while this study
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discusses jurisdictional factors that may account for differences in sentencing, there are
individual-level factors that cannot be accounted for that may also impact sentencing. For
example, this chapter discussed the political atmospheres across provinces, but this does not
account for judges whose political views may differ from the provincial political orientation and
how this may impact their sentencing regime. Future research could focus specifically on judges
and examine whether their gender or professional or political background affect their decisionmaking.
The findings of this research also provide a foundation for future research on the
effectiveness of s.718.2 (e) and the Gladue principles and their application. This study revealed
jurisdictional differences in the application of the sentencing provisions across Canada. Future
research could match adult Aboriginal and non-Aboriginal offenders and determine, first,
whether there are differences between sentence lengths in each jurisdiction and, second, whether
the sentencing differences vary across jurisdictions. Future research could also examine how
often judges reference appeal decisions when determining an offender’s sentence to investigate
how important appeal court decisions are in explaining sentencing outcomes. Similar to previous
literature, the results of this study indicate that judges felt that in serious and violent offences, the
Criminal Code provision does not apply (Anand 2000; Stenning and Roberts 2001; Disco and
Doob 2001; Roach 2009). Future research could examine sentence type and sentence length for
other crime types and evaluate whether judges are more likely to apply the provisions in less
serious offences. Additionally, it could examine whether the seriousness of the offence is used as
a justification for not applying the sentencing provisions in non-violent crime types which was
found by Hurlbert (2008). Similarly, preliminary findings demonstrated that judges referenced
aggravating factors such as actual or threatened violence (n=80), previous convictions (n=70),
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and actual or threatened use of a weapon (n=58) in the majority of cases. Future research could
examine the role of aggravating factors, many of which are stereotypes often attributed to
Aboriginal offenders, in determining an offender’s sentence. Preliminary findings in this study
also demonstrated regional variations in the effect of gender of the offender and whether or not
an offender has a criminal record on sentence length. Using an expectation states theory
framework, future research could examine whether there are differences in how judges consider
diffuse status characteristics and performance characteristic sets in their sentencing decisions.
Finally, future research could investigate whether R. v. Ipeelee (2012) has changed the way
judges sentence offenders.
R. v. Ipeelee (2012)
In 2012, for the first time since Gladue (1999) and Wells (1998), the Supreme Court
discussed how Aboriginal status should be considered during sentencing in R. v. Ipeelee (2012).
In Ipeelee (2012), the Supreme Court stated that judges must note factors that affect Aboriginal
peoples of Canada such as the history of colonization and residential schools, high rates of abuse
and addiction. It was further stated that these factors must be considered during sentencing
regardless of whether or not judges can link these factors with the offender’s criminality (Roach
2014). Since Ipeelee (2012), there has been an increase in the number of cases that have
referenced residential schools in sentencing decisions (Roach 2014). However, despite these
instructions, appeal courts in British Columbia, Saskatchewan, and Alberta are still upholding
custodial sentences in cases where there is no clear causal connection between an offender’s
criminality and their Aboriginal background (Roach 2014). Since the timeframe for this study
ended in 2014, only two years after the Ipeelee (2012) judgment, future research could examine
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the role of Ipeelee (2012) in changing how judges sentence Aboriginal offenders and whether the
effect of Ipeelee (2012) varies across the country.
IMPLICATIONS OF KEY FINDINGS
This study provides a number of significant contributions to the literature on the
sentencing of Aboriginal offenders and jurisdictional discrepancies in sentencing. First, it
demonstrates that there is no uniform understanding across Canada regarding how Aboriginal
status and an offender’s Aboriginal background should be considered during sentencing. While
some judges consider an offender’s Aboriginal background when determining a proper sentence,
other judges do not feel an offender’s Aboriginal status should be taken into account. This
indicates that the Supreme Court of Canada must give further instructions to judges regarding
whether or not an offender’s Aboriginal status should be considered for every crime type.
Second, the results of this research demonstrated similar to previous literature, there is a belief
amongst some judges that sentencing objectives such as denunciation and deterrence take
precedence over the Gladue principles (Milward and Parks 2011; Rudin 2008; Roach and Rudin
2000). As a result, it is clear that the Supreme Court must also clarify how an offender’s
Aboriginal background and principles of restorative justice should be weighed with other
sentencing objectives. They have done so to a certain extent in R. v. Ipeelee (2012) where they
criticized the lower court for focusing on incapacitation and minimizing the role of the offender’s
Inuit background (Gevikoglu 2013). However, in future cases, the Supreme Court must clarify
how denunciation and deterrence should be weighed with the principle of restorative justice and
an offender’s Aboriginal background in attempt to achieve a uniform understanding of how the
sentencing objectives should be weighed with Aboriginal status.
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Similar to previous research, this study demonstrated that the Supreme Court’s wording
of “serious and violent” in Gladue (1999) is also problematic. Judges, particularly from the
Prairies, felt the sentencing provisions did not apply in manslaughter offences due to the serious
nature of the offence (Anand 2000; Stenning and Roberts 2001; Disco and Doob 2001).
However, the results of this study indicated that in Ontario and British Columbia where there is
more support for the application of the Gladue principles, judges are more likely to consider an
offender’s Aboriginal status when determining a fit sentence for an offender regardless of the
crime severity. As discussed above, clarification is needed regarding whether the provisions
apply to all crime types including serious and violent crimes. Fourth, this study demonstrated
that judges may be less likely to consider the Gladue principles when sentencing female
Aboriginal offenders; however, they still get more non-custodial sentences compared to males.
This indicates that judges must be encouraged to consider the Gladue principles when sentencing
female offenders so that the provisions can also attempt to reduce female Aboriginal
incarceration rates. Fifth, the results of this study provide some support for a legal geography
framework and indicated that judges may be influenced by the social and political atmosphere
and social conditions in their jurisdiction. As such, future studies that examine sentencing across
Canada should control for differing social and political atmospheres and social conditions in
each jurisdiction.
Mixed-method Design
The mixed-method design utilized in this study allowed the study to examine not only
differences in the sentence length and sentence type across the country, but also differences in
how judges across the country apply and interpret the sentencing provision and Supreme Court
instructions in Gladue (1999). The qualitative content analysis complemented the quantitative
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analysis because it identified how judges discussed and attempted to apply the provisions which
may not be evident in the quantitative analysis of sentence length and sentence type. This
increased the validity, breadth, and depth of the study’s conclusions because the study was able
to overcome the limitations associated with each method by drawing on the strengths of the other
method (Palys and Atchison 2014). For example, while the quantitative analysis revealed that
offenders sentenced in Saskatchewan received harsher sentences, the qualitative analysis
revealed patterns in how judges across the country considered the sentence provisions in their
sentencing decisions which was not evident from the quantitative analysis. Without the
qualitative analysis, this study would not have identified the different judicial approaches in
applying the sentencing provisions and the context in which the provisions are discussed when
determining an appropriate sentence. Similarly, without the quantitative analysis, the study
would not have been able to identify whether there was a difference in the sentences offenders
across the country received.
CONCLUSION
In 1996, the government added s.718.2 (e) to the Criminal Code to address the
overrepresentation of Aboriginal peoples in Canadian prisons. Previous literature has examined
the effectiveness of the sentencing provision at reducing the overrepresentation of Aboriginal
peoples in Canadian prisons. However, no previous studies examined whether there are
differences in how judges apply s.718.2 (e) and the Gladue principles across the country. Despite
the focus on the serious crime, manslaughter, the application of the sentencing provisions across
the country was inconsistent. The quantitative results revealed that when examining the sentence
lengths of male offenders, there were statistically significant differences in the sentence lengths
offenders received across the country at the bivariate and multivariate level. Offenders from
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Saskatchewan and Nunavut received, on average, longer sentence lengths. The qualitative
analysis also revealed differential sentencing patterns across the country. Judges in British
Columbia and Ontario were more likely to state that they considered the instructions in the
Criminal Code and the Gladue principles in their sentencing decisions while judges from the
Prairies were more likely to state that the sentencing provisions were not relevant to their
sentencing decision. The differential application of the sentencing provisions across the country
discovered in this study demonstrate that further clarification from the Supreme Court or
Parliament is needed before the Criminal Code provision can effectively serve to reduce the
overrepresentation of Aboriginal peoples in Canadian prisons.
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APPENDIXES

Appendix A. Manslaughter cases by Province/Territory and year
Province/
Territory
Alberta
British
Columbia
Manitoba
New Brunswick
Newfoundland
Northwest
Territories
Nova Scotia
Nunavut
Ontario
Prince Edward
Island
Quebec
Saskatchewan
Yukon
Total

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

2014

Total:

1

0

0

1

2

0

2

0

2

0

1

0

0

1

1

2

14

1

0

4

1

3

2

0

1

0

3

1

1

0

2

6

5

29

0
0
0

1
0
1

4
0
0

4
0
0

1
0
0

0
0
0

0
0
0

0
0
1

0
1
1

0
0
0

0
0
0

2
0
0

2
0
0

0
0
1

1
0
0

1
0
0

16
1
4

0

0

1

0

3

0

1

0

0

1

0

2

0

0

0

0

8

0
0
0

0
0
2

0
0
1

0
0
0

0
0
0

0
0
5

1
0
6

0
0
0

1
0
0

0
0
2

0
0
0

0
0
3

1
0
3

0
1
1

0
0
1

0
1
1

3
2
24

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0
0
0

0
1
0

0
0
0

0
1
0

0
0
0

0
1
0

0
1
3

1
3
0

1
2
0

1
1
0

0
0
0

0
0
0

0
1
0

0
0
1

0
3
0

0
0
0

3
13
4

121
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Appendix B. Quantitative Coding Protocol
Variable

Coding

Case Name (CaseName)

Case citation

Independent Variables
Province or Territory (Province)

1=Alberta
2=British Columbia
3=Manitoba
4=New Brunswick
5=Newfoundland
6=Northwest Territories
7=Nova Scotia
8=Nunavut
9=Ontario
10= Quebec
11=Saskatchewan
12= Yukon

Dependent Variables
Sentence Length (SentenceLength)

Recorded in months

Custodial Sentence (Custodial)

0=Yes
1=No

Control Variables
Year trial took place (Year)

Reference to s.718.2 (e)
(CriminalCode)

0=Yes
1=No

Reference to Gladue (Gladue)

0=Yes
1=No

Gladue Report Used (GladueReport)

0=Yes
1=No

Offender Gender (OGen)

0=Male
1=Female
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Victim Gender (VGen)

0=Male
1=Female

Victim Offender Relationship (VOR) 0= Intimate Partner
1= Non-intimate partner

Offender Criminal Record
(CrimRecord)

0=Yes
1=No

Use of a Firearm

0=Yes
1=No
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Appendix C. Preliminary Qualitative Coding Protocol
Node

Node Description

Sentencing Objectives

Coded when the judge states one of the following
objectives is justification for the offender’s
sentence (Criminal Code 1985) and discusses it in
relation to the offender’s Aboriginal status

Child Nodes
Denunciation

Coded when the judge states the goal of sentencing
is to denounce the offender’s conduct (Criminal
Code 1985)

General Deterrence

Coded when the judge sates the goal of sentencing
is to deter other persons from committing a similar
crime (Criminal Code 1985)

Incapacitation

Coded when the judge states the goal of sentencing
is to separate the offender from the rest of society
(Criminal Code 1985)

Rehabilitation

Coded when the judge states the goal of sentencing
is to rehabilitate the offender (Criminal Code 1985)

Reparation

Coded when the judge states the goal of sentencing
is to repair harm done to the victim and the
community (Criminal Code 1985)

Responsibility

Coded when the judge states the goal of sentencing
is to promote a sentence of responsibility in the
offender (Criminal Code 1985)

Restorative Justice

Specific Deterrence

Coded when the judge states the goal of sentencing
is to restore the communities of the offender and
victims and address conflict caused by the crime
(Kwochka 1996:156)
Coded when the judge states the goal of sentencing
is to deter the offender from committing a similar
crime in the future (Criminal Code 1985)

Coded when the judge discusses the Gladue (1999)
factors when determining a proper sentence for the
offender
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Gladue
Coded when the judge discusses s.718.2(e) when
determining a proper sentence for the offender
s.718.2(e)
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Appendix D. Final Qualitative Coding Protocol
Node

Node Description

Sentencing Objectives

Coded when the judge states one of the following
objectives is justification for the offender’s
sentence (Criminal Code 1985) and discusses it in
relation to the offender’s Aboriginal status

Child Nodes
Denunciation

Coded when the judge states the goal of sentencing
is to denounce the offender’s conduct (Criminal
Code 1985)

General Deterrence

Coded when the judge sates the goal of sentencing
is to deter other persons from committing a similar
crime (Criminal Code 1985)

Incapacitation

Coded when the judge states the goal of sentencing
is to separate the offender from the rest of society
(Criminal Code 1985)

Rehabilitation

Coded when the judge states the goal of sentencing
is to rehabilitate the offender (Criminal Code 1985)

Reparation

Coded when the judge states the goal of sentencing
is to repair harm done to the victim and the
community (Criminal Code 1985)

Responsibility

Coded when the judge states the goal of sentencing
is to promote a sentence of responsibility in the
offender (Criminal Code 1985)

Restorative Justice

Specific Deterrence

Coded when the judge states the goal of sentencing
is to restore the communities of the offender and
victims and address conflict caused by the crime
(Kwochka 1996:156)
Coded when the judge states the goal of sentencing
is to deter the offender from committing a similar
crime in the future (Criminal Code 1985)
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Gladue

Coded when the judge discusses the offender’s
Gladue (1999) factors when determining a proper
sentence for the offender

Child Nodes
Gladue instructions applied

Coded when the judge discusses the offender’s
Gladue (1999) factors and uses them to justify
implying a non-custodial sentence or lesser
sentence for the offender

Gladue instructions not applied

Coded when the judge discusses the offender’s
Gladue (1999) factors but does not think they are
applicable in the case of the offender

Gladue Report

s.718.2(e)

Coded when the judge determines the offender’s
sentence based on recommendations from a Gladue
report
Coded when the judge discusses s.718.2 (e) when
determining a proper sentence for the offender or
when the judge discusses the offender’s Aboriginal
status when determining a proper sentence

Child Nodes

s.718.2 (e) applied

s.718.2 (e) not applied

Coded when the judge references s.718.2 (e) or the
offender’s Aboriginal status when determining the
offender’s sentence and uses it to justify the
offender’s sentence
Coded when the judge references s.718.2 (e) or the
offender’s Aboriginal status when determining the
offender’s sentence but does not think it is
applicable in the case of the offender
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Appendix E: Reference to s.718.2 (e)
s.718.2 (e) Applied
Rehabilitation and Restoration (N=23)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

1 (4)
3 (13)
0 (0)
0 (0)
2 (9)
2 (9)
0 (0)
0 (0)
10 (43)
2 (9)
1 (4)
2 (9)

7
23
0
0
50
25
0
0
42
67
8
50

Aboriginality brought offender before the court (N=17)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

% of total sample

0 (0)
8 (47)
1 (6)
0 (0)
0 (0)
0 (0)
1(6)
0 (0)
7 (41)
0 (0)
0 (0)
0 (0)

% of total sample
0
28
6
0
0
0
33
0
29
0
0
0

170

Applied different method of analysis during sentencing (N=11)
Province/Territory
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

Number of references (%)

% of total sample

0 (0)
6 (55)
1 (9)
0 (0)
1 (9)
0 (0)
0 (0)
0 (0)
2 (18)
0 (0)
1 (9)
0 (0)

0
21
6
0
25
0
0
0
8
0
8
0

s.718.2 (e) not applied
Serious and violent (N=18)
Province/Territory
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

Number of references (%)
2 (11)
1 (6)
2 (11)
0 (9)
2 (11)
2 (11)
0 (0)
0 (0)
3 (17)
1 (6)
3 (17)
2 (11)

% of total sample
14
3
12
0
50
25
0
0
13
33
25
50

171

No relevance to case (N=14)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

3 (21)
1 (7)
5 (36)
0 (0)
1 (7)
1 (7)
0 (0)
0 (0)
1 (7)
0 (0)
2 (14)
0 (0)

21
3
29
0
25
13
0
0
4
0
17
0

No information provided (N= 8)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

% of total sample

3 (38)
0 (0)
2 (25)
0 (0)
0 (0)
0 (0)
0 (0)
0 (0)
0 (0)
0 (0)
3 (38)
0 (0)

% of total sample
21
0
12
0
0
0
0
0
0
0
25
0
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Appendix F: References to R. v. Gladue (1999)
Gladue Principles applied
Aboriginality brought offender before the court N=22)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

2 (9)
9 (41)
2 (9)
0 (0)
0 (0)
0 (0)
1 (4)
0 (0)
5 (23)
0 (0)
3 (13)
0 (0)

% of total sample
14
31
12
0
0
0
33
0
21
0
25
0

Applied different method of analysis during sentencing (N=12)
Province/Territory
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest
Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

Number of references (%)
2 (16)
5 (42)
1 (8)
0 (0)
0 (0)
0 (0)
0 (0)
0 (0)
3 (25)
1 (8)
0 (0)
0 (0)

% of total sample
14
17
6
0
0
0
0
0
13
33
0
0
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Rehabilitation and Restoration (N=11)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

1 (9)
2 (18)
0 (0)
0 (0)
0 (0)
1 (9)
0 (0)
0 (0)
4 (36)
1 (9)
1 (9)
1 (9)

% of total sample
7
11
0
0
0
12
0
0
17
33
8
25

Gladue Principles not applied
Serious and violent offence (N=24)
Province/Territory
Number of references (%)
Alberta
British Columbia
Manitoba
New Brunswick
Newfoundland
Northwest
Territories
Nova Scotia
Nunavut
Ontario
Quebec
Saskatchewan
Yukon

4 (17)
1 (4)
7 (29)
0 (0)
3 (12)
2 (8)
0 (0)
0 (0)
1 (4)
0 (0)
5 (21)
1 (4)

% of total sample
29
3
41
0
75
25
0
0
33
0
42
25
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