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 This thesis explores a relationship between democratic self-determination, universal 

human rights, and democratic legitimacy.  States are democratically legitimate when they satisfy 

the first two terms of this relationship.  However, these two terms are in tension.  This tension is 

between the universal and particular natures of the terms and requires democratic procedures to 

provisionally resolve it.  A universal human right can be interpreted and contextualized through 

such procedures to resolve this tension.  I argue that the human right to free movement cannot be 

adequately contextualized in nation-state fora, but instead require an international democratic 

institution to perform this act.  As a result, nation-states, in order to be legitimate, must give up 

control of their borders to the international institution so that they recognize the human right to 

free movement.  A consequence of this is that Canadian immigration policy is insufficiently 

democratic and does not recognize the human right to free movement.
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Chapter 1 

Introduction: Human Movement and State Sovereignty 

 Every day people migrate in massive numbers all over the world leaving their native 

lands.  Many times these people are looking for a life of better opportunity.  Others are looking 

to escape persecution, and sometimes even certain death or torture.  The reasons for migration 

are often many, but either way migration is becoming recognized as a mass social phenomenon.  

The type of migration that I will be focusing on in this project is migration across borders.  The 

reason for this is that I am examining the human right to free movement, the legitimacy of state 

borders and their control, and its consequence on democratic legitimacy.  A lot of the migration 

in the world occurs within the boundaries of individual states.  Internal migration will not be my 

concern since there is already free movement within liberal democratic states as long as one is a 

citizen.  Instead, my concern will be free movement across borders.  This is not recognized as a 

human right by states or international institutions; both of these types of institutions generally 

promote an international state-system with certain limitations on state power.  They confer on 

individual states the right to control what and who enters their country with few limitations on 

this control.  The recognized limitations are for people who either have refugee status or who are 

asylum-seekers.  So, all other groups of people, whatever their reasons for migrating, do not have 

legitimate grounds to demand entry into a country other than their own. 

 However, a case can be made that free movement is in fact a human right from a liberal 

perspective.  Free movement like other rights has no intrinsic reason to be limited to nation-

states.  The right to security of the person is not limited to the nation-state.
1
  It is expected that no 

matter where someone goes, especially in liberal, democratic states, that their physical person 

                                                           
1
 United Nations, Universal Declaration of Human Rights, 1948, Art. 3, accessed April 22, 2012, 

http://www.un.org/en/documents/udhr/index.shtml#a14. 

http://www.un.org/en/documents/udhr/index.shtml#a14
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should not be in danger.  Human rights are universal, meaning that they are above particular 

instantiations and that they apply in many different contexts.  For what reason is the right to free 

movement limited to the nation-state where people happen to be born?  Why is it not legally 

permitted for people born in extremely poor countries to migrate to a country with more 

economic opportunities?  The universality of the right to free movement is not recognized in the 

international and national institutions of our contemporary world.  Only recently have there been 

international treaties on the right to asylum for refugees.  How did this development of 

recognizing a right to migration come about from a theoretical perspective?  In the next section, I 

explain the role of the nation-state in the international order and rights to free movement.  I take 

Kant as the first theorist to recognize a need for at least some sort of right to movement across 

borders.  In section II, I describe the guiding concepts of the nation-state and their inherent 

tension.  In the third and final section of this chapter, I lay out the main problem of this project, 

the paradox of democratic legitimacy, in which the universal human right to free movement is in 

tension with the closure of particular democratic polities. 

I. The Origins of the Morality of Human Movement 

 In much political theory, the nation-state is recognized as the institutional structure that 

safeguards human rights.  This is still the case today because there is not enough international 

institutional infrastructure to protect human rights without individual nation-states.  At the same 

time, there are questions about the morality of usurping state sovereignty from an international 

level.  Is it just for NATO, for example, to send an army to a country that is infringing on a 

portion of the population’s human rights?  An example of this is NATO’s intervention in 1995 in 

the Bosnia-Herzegovinian conflict where they bombed certain portions of territory.  This 

question is important because it asks about the limit of a state’s power over its territory and the 
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people within it.  State sovereignty and the power of the state over its people needs to be 

understood in the right way in order to grasp the ways in which the nation-state safeguards 

human rights.  If the answer to the limit of state sovereignty is not found, injustices can easily 

arise because there is no consensus about how people can be treated in different states’ 

territories. 

Before discussing how the nation-state as the protector of human rights can be 

conceptualized in two ways depending on which interpretation of sovereignty one has, I should 

provide a classic understanding of sovereignty.  Dan Philpott says that a general definition of 

sovereignty can be given as “supreme authority within a territory.”
2
  This statement has four 

aspects to it: there is a holder of authority; authority is legitimate in some way; that authority is 

the ultimate authority in that territory; and, authority is held over a bordered territory that 

circumscribes the members of a community.  It is acknowledged that this is not always the 

definition given of sovereignty, but others are normally a variant of this general definition.  

Similarly in the Leviathan, Hobbes argues for an absolute sovereign authority in a territory that 

brings people out of the state of nature and into a state of peace.  Individuals agree on a contract 

to live together peacefully, but to do that there needs to be some guarantee.  The people band 

together and agree on a sovereign to create the laws under which they will live their lives. 

Hobbes’ sovereign is authorized in all actions through this contract, making her power absolute 

and supreme.
3
  In addition, the sovereign would reign over the territory that the contracted 

people live upon, therefore satisfying all of Philpott’s key characteristics of sovereignty. 

Now, I can discuss the two notions of sovereignty in relation to the protection of human 

rights.  First, the state can be understood as the only place that can possibly safeguard human 

                                                           
2
 Dan Philpott, “Sovereignty,” Stanford Encyclopedia of Philosophy (June 2010), accessed April 20, 2012, 

http://plato.stanford.edu/entries/sovereignty/#1. 
3
Thomas Hobbes, Leviathan, Ed. and trans. Edwin Curley (Indianapolis, Ind.: Hackett, 1994), 109-112. 

http://plato.stanford.edu/entries/sovereignty/#1
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rights, but also that it is not legitimate for any other state to interfere in the state’s safeguarding 

process.
4
  On this view, the state has complete control and responsibility for the people who live 

within its boundaries.  Internationally, states are concerned with states themselves and should not 

get involved in the individual issues of the people within another country.  This understanding of 

sovereignty from the international perspective treats states as being committed to and capable of 

serving the interests of its people.  This belief backs the position that states should not interfere 

with others since they can deal with domestic issues on their own. 

Second, the nation-state can be understood as the place where the safeguarding of human 

rights begins, but that state actions are limited by international agreements and state sovereignty 

is not absolute.
5
  The claim to rule over a territory is justified on the condition that people’s 

human rights are ensured by that state.  If the state does not do this, then it is legitimate for, say 

NATO, to enter and protect the human rights of the people in that territory.  This position on 

sovereignty recognizes that it is possible that governments may not represent the best interests of 

their citizens.  Over the past year, there have been many examples of this happening, for instance 

in Libya, even though the decision to attack a state is often a long, drawn out process.
6
  For this 

reason, limits of tolerable injustice need to be agreed upon that render governments legitimate.  

These limits have been agreed to in various UN documents.  UN documents often uphold the 

rights of individuals no matter where they happen to live.  It is the duty of the states who have 

agreed to these principles to uphold those rights for their citizens and, in some cases, non-

                                                           
4
 Hobbes, Leviathan, 109-112. 

5
 Immanuel Kant, “Perpetual Peace: a Philosophical Sketch,” in Kant’s Political Writings, ed. H. Reiss and trans. 

H.B. Nisbet (Cambridge: Cambridge UP, 1991); Seyla Benhabib, The Rights of Others (Cambridge: Cambridge UP, 

2004); Ryan Pevnick, Immigration and the Constraints of Justice (Cambridge: Cambridge UP, 2011). 
6
 I have described this decision in the simplest terms in order to highlight a consequence of sovereignty.  These 

decisions and the relation between a government and its people are, in reality, far more complex than the description 

provided above, but I believe I have depicted the situation to a sufficient degree. 



5 
 

citizens to be considered legitimate.  On this view, it is still the state that protects human rights 

but it does not have absolute control over what occurs within or at the border of its territory. 

One of the interesting problems of the question of sovereignty and how it affects the 

protection of human rights is the right to free movement.  Some authors argue that there is a right 

to free movement and this ultimately reduces to open borders.
7
  Others argue that there are rights 

to movement across borders only under certain conditions.
8
  The important question that 

distinguishes these two views is: what type of movement is permitted?  Should people be 

allowed to move anywhere at any time?  Or should they be allowed to move only in certain 

circumstances, such as fear of persecution?  These conditions determine the type of movement 

that is allowed for individuals.   

The types of movement that I will distinguish are (1) free movement, (2) movement from 

persecution, and (3) forced movement.  Firstly, I consider free movement throughout this project, 

in its most basic sense, to mean the ability to move unhindered not only within one’s own 

country, but between all other countries as well.
9
  An example to help us think of this concept 

would be the case of the EU.  In the EU, there is free movement between other EU countries.
10

  

This means that there are no border controls or passport checks that one must go through in order 

to enter another state’s territory.  There are no limitations on movement within the EU for EU 

citizens.  The concept of free movement that I will be using would involve a world-wide 

                                                           
7
 Joseph H. Carens, “Aliens and Citizens: The Case for Open Borders,” Review of Politics. 49, no. 2 (Spring, 1987), 

251-273; Hillel Steiner, “Hard Borders, Compensation, and Classical Liberalism,” in Boundaries of Justice: Diverse 

Ethical Perspectives, eds. D. Miller and S. Hashmi (Princeton, NJ: Princeton UP, 2001), 79-88.  
8
 Benhabib, Rights of Others; Kant, “Perpetual Peace;” Michael Walzer, Spheres of Justice (New York, NY: Basic 

Books, 1983).  For Kant, the foreigner is allowed to enter another country through the right of hospitality insofar as 

she does not bring harm to the host and if she is sent away, then she will be sent back to harm.  For Benhabib, 

individuals have the right to move across borders insofar as their right to have rights is not respected.  There is no 

way to justify stateless peoples or refugees, in the sense that their rights are effectively taken away from them, so 

they must be allowed access to another territory which respects their right to have rights. 
9
 Free movement described in this manner is very ideal.  It will be shown in chapter 3 that this idea will in some 

ways become limited through democratic processes at an international level even though those limitations cannot be 

determined at this point in time. 
10

 Although not all EU countries, such as Great Britain, have agreed to this. 
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application of the EU case.  There would be no limitations on movement the whole world over 

for all persons considered as free and equal.   

Secondly, I take movement from persecution to be grounded in the concept of the refugee 

upon which the UN has agreed.  A refugee is someone fleeing from persecution in their native 

country for reasons of race, religion, political views, etc.  A refugee is usually someone fleeing a 

country because they are different in some way from a dominant faction and as a result fear for 

their safety within that country.  Refugees then move from their country of origin because they 

fear for their personal safety.  Asylum-seekers move for similar reasons, but they have not been 

recognized as genuine refugees.  The reason for this is that they usually show up at a country’s 

gates asking for protection.  They have not yet been through the relevant procedures that 

determine refugee status.  Movement from persecution is different from free movement because 

only under circumstances of extreme duress do people have legitimate grounds to cross borders 

and live in a foreign country.  Movement from persecution is not voluntary whereas free 

movement is considered to be voluntary. 

The last type of movement I think is related to movement from persecution in the sense 

that people do not move in a generally voluntary manner.  This is what I call forced movement.  

The usual title for people who are forced to move is internally displaced people.  But people are 

not always forced to move somewhere else within their own country.  I distinguish this type of 

movement from one grounded in persecution because people are not always forced to move 

because of persecution.  Many cases of development, like the Olympics or dam building, force 

people to move from their homes in order build the project.  Or, a development project may ruin 

a group of people’s livelihood and cultural practices.  For instance, the building of a dam will 

limit the amount of water going to the other side of the dam potentially drying once fertile land.  
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If a group of people have traditionally been farmers and their land has been ruined, then they will 

be forced to move as they can no longer live off the land.  Usually in cases like this, the 

government will provide a place for people to go, often to much less valuable land or land that is 

inappropriate to their cultural practices.  However, governments do not always recognize the 

consequences of development projects and, essentially, force people to move without giving 

them a place to go.  This means that people may end up crossing borders under forced 

conditions. 

In the end, these three types of movement are related at a very basic level by the effect 

that sovereignty has on individuals.  Free movement, as it is legally understood at the moment, is 

determined by states to limit the movement of non-citizens into foreign territory.  Nevertheless, 

the broadest sense of free movement, not from a legal perspective but a universal one, is that 

movement should not be hindered by state sovereignty.  Likewise, with movement from 

persecution, or refugees, it is a relation of an individual within their native country to sovereignty 

that creates this category of movement.  Some sovereign actions persecute individuals and 

produce dangerous living conditions that no human being should be forced to live in; in this way, 

refugee status gives persecuted individuals the ability to move abroad when sovereign actions 

have endangered their lives.
11

  Lastly, forced movement is related to sovereignty in that it 

typically results from government sanctioned actions, such as a building of a dam or some other 

development project.  Forced movement may also occur through natural disaster, but how 

quickly governments respond to remedy this situation is of serious import: sovereignty still plays 

a role in the forced movement of these individuals.  One of my claims in chapter 3 is that state 

                                                           
11

 It is not necessarily always a legitimate sovereign power that creates refugees or even sovereign power acting 

directly on those individuals.  Civil war that sees two factions fighting for the power to rule, both believing 

themselves to have sovereign authority, can also create refugees indirectly by endangering individuals’ living 

conditions.  
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sovereignty still plays too much of a role in determining the status of the right to free movement; 

the human right to free movement in order to be adequately recognized requires that we go 

beyond states and their sovereign power.  The development of refugee rights is a step in the right 

direction, but that development is motivated by a different rationale than the right to free 

movement. 

Historically, the most prominent figure to theoretically discuss a right to a type of 

movement was Immanuel Kant in his seminal essay Perpetual Peace.  Kant’s main aim in this 

paper is to argue for a perpetual peace amongst individuals and states.  He begins by arguing that 

constitutions must be republican and sets out the rights that allow people within a state to interact 

peacefully.  He then presents his view on international relations and the rights that states have 

when they interact with one another.  The goal of this is to prevent war between states, which 

often, as Kant recognizes, is not fought for the benefit of the people.
12

  His proposal for this is 

that states will enter into a “pacific federation” by signing a sort of constitution that serves “to 

preserve and secure the freedom of each state in itself.”
13

  This federation will create laws that 

bind states to act peacefully with each other and not subjugate other peoples.  Kant recognizes 

the limitations of his contemporary understanding of nations in that a world republic would not 

work because “it is not the will of the nations.”
14

  Nations in his time demanded the right to 

assert themselves and not be coerced in their internal dealings by external representatives.  The 

pacific federation in this sense is a negative path to peace.  Peace is not attained by joining 

                                                           
12

 “...each state sees its own majesty (for it would be absurd to speak of the majesty of the people) precisely in not 

having to submit to any external legal constraint, and the glory of its ruler consists in his power to order thousands 

of people to immolate themselves for a cause which does not truly concern them, while he need not himself incur 

any danger  whatsoever.” Kant, “Perpetual Peace,” 103. 
13

 Kant, “Perpetual Peace,” 104. 
14

 Kant, “Perpetual Peace,” 105. 
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together and subjecting everyone to the same laws that they each decide upon.  Instead, peace is 

attained by making laws that guarantee non-interference. 

This aspect of international right, that states are individually separate and should not be 

coerced by an outside force in anyway, is a key component of Kant’s rationale about 

cosmopolitan right.  Cosmopolitan right recognizes people as “citizens of a universal state of 

mankind.”
15

  We are all part of the same species and for that reason there is some bond between 

us; there is some way for us to interact together.  Also, people will always come into contact with 

others since the Earth is a globe.  People cannot go on forever without ever running into others.  

Being able to travel long distances is more and more possible due to developments in ships and 

the utilization of camels to cross uninhabitable portions of the Earth.  People are coming into 

contact with each other more often, and it is necessary to understand the conditions for peaceable 

interaction between these parties.  Kant is recognizing the fact that there needs to be some 

regulations for these interactions even though individuals may not be part of the same political 

community. He writes that “the peoples of the earth have thus entered in varying degrees into a 

universal community, and it has developed to the point where a violation of rights in one part of 

the world is felt everywhere.”
16

  Having already dealt with interaction between individuals within 

a state and between states themselves, Kant now must determine what the obligations of states 

are toward an individual who is not a citizen of that state.  What sort of responsibility does a state 

have to someone who shows up at its border asking for entrance?  His answer to this is that 

“Cosmopolitan Right shall be limited to Conditions of Universal Hospitality.”
17

   

A foreigner does not have the right of a guest to be entertained by the host country.  She 

cannot demand or expect that the host will spend valuable resources to please and entertain her 

                                                           
15

 Kant, “Perpetual Peace,” 99. 
16

 Kant, “Perpetual Peace,” 107-8. 
17

 Kant, ”Perpetual Peace,” 105. 
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as was the custom in more ancient cultures.  The host nation can only be expected to be 

hospitable to the stranger.  For Kant, “hospitality means the right of a stranger not to be treated 

with hostility when he arrives on someone else’s territory.”
18

  The stranger demands a limited 

amount of respect as a human being when she enters another territory.  The respect for the 

stranger is that she should not be harmed if she is not posing a threat.  The stranger should be 

accorded a respect for bodily integrity as a fellow human being who came to another political 

community’s territory.  Nevertheless, hospitality does not require a state to accept the entrance of 

an individual into its territory.  The stranger “can indeed be turned away, if this can be done 

without causing his death, but he must not be treated with hostility, so long as he behaves in a 

peaceable manner in the place he happens to be in.”
19

  Kant recognizes that the state is not 

obliged to provide shelter for the stranger.  There are two actions that a state can perform in the 

case of receiving a foreigner.  It can either provide shelter for her and allow her to live among its 

people for any amount of time that it deems allowable or it can send her away and not accept her 

into its territory.    

Being allowed to send a person away may seem contradictory in terms of hospitality.  But 

hospitality for Kant is concerned with the mode of interaction between individuals from different 

political communities.  What hospitality requires is not to harm or act with hostility towards the 

stranger.  There is recognition of the moral integrity of the person as a human being by which 

hospitality is determined.  Sending the stranger away is not contradictory to hospitality insofar as 

she is not in danger as a result of being sent away.  For example, a stranger can come to a land by 

ship wreck and the state can provide her passage on a ship to get wherever she was going.  This 

is a non-hostile, hospitable interaction between an individual and a foreign state.  What is 

                                                           
18

 Kant, ”Perpetual Peace,” 105. 
19

 Kant, “Perpetual Peace,” 105-6. 
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impermissible is if this ship-wrecked person is shot on the spot or thrown in jail.  In these 

situations, the stranger is immediately thought to be a threat without good indication of danger.  

Such interaction does not accord moral respect to the stranger.  Hence, it is not contradictory for 

a state to send away a stranger in a hospitable manner, but to cause a foreign individual harm is 

unjust. 

There are two cases however in which sending a person away from one’s territory is 

considered to be a legitimate action.  The first case is that the stranger does not behave peaceably 

herself.  The stranger may be a large group of people as well; I am using the singular for 

simplicity.  If she attempts to threaten the hosts, then they are no longer required to act 

hospitably out of self-preservation.  There is no reason for the hosts to put themselves in danger 

when they encounter a foreigner.  On this condition, the stranger herself has broken 

cosmopolitan right by not according an adequate amount of respect to the hosts.  Kant points to 

trading companies who intend to exploit a country for commercial gain as being strangers who 

come to a foreign land without respecting the host’s right to preserve itself.  These companies 

also arrive on the pretext of hospitality only to exploit them in the end.  Kant sees examples like 

these as being legitimate cases where the host need not act hospitably towards the foreigner since 

the foreigner is not acting in a peaceable manner herself.   

The second case is that the stranger cannot be sent to her death.  Insofar as it is possible 

to know if a person will effectively die if she is sent away, then the host state is morally obliged 

to give the stranger shelter.  The reason for this again is that there is recognition of the moral 

worth of the person as a human being by the host state and it is not morally permissible to send 

someone to her death.  If it is known that a person will likely die by sending her away, for 

example, in a dinghy across the ocean or that the person makes the case that going back to where 
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she came from will result in her death, then the host state must provide shelter for her.  Another 

case where this condition applies is where a person may be fleeing their country because of 

persecution and a fear of death related to persecution.  On such grounds, a host nation cannot 

legitimately send the stranger back until it is safe for her to return, or it is discovered that there 

was no persecution in the first place and the stranger had ulterior motives.  This situation has 

been codified in international legal documents such as article 14.1 of the Universal Declaration 

of Human Rights: “Everyone has the right to seek and to enjoy in other countries asylum from 

persecution.”
20

  Each person has the right not to be sent back to a country that is perilous to their 

lives.  This stipulation, namely, non-refoulement, is stated more concisely in the introduction of 

the Convention and Protocol Relating to the Status of Refugees: “It provides that no one shall 

expel or return (“refouler”) a refugee against his or her will, in any manner whatsoever, to a 

territory where he or she fears threats to life or freedom.”
21

 

Host nations that come into contact with strangers are morally obliged not to harm those 

who land on their territory, but that does not necessarily mean that they have to accept them into 

their society.  The right to hospitality amounts to having the ability “to present...[oneself] in the 

society of others” and “does not extend beyond those conditions which make it possible 

for...[one] to attempt to enter into relations with the native inhabitants.”
22

  The right to hospitality 

then provides the minimum conditions of peaceable contact between individuals and foreign 

states and their citizens.  A stranger is accorded the right to present herself as peaceable to a host 

nation and to be given the opportunity to make connections with citizens of that state and, in 

some circumstances, remain there for a period of time.  This cosmopolitan right leads to the 

                                                           
20

United Nations, Universal Declaration of Human Rights. 
21

United Nations, The Convention and Protocol relating to the Status of Refugees, 1967, accessed April, 22, 2012, 

http://www.unhcr.org/protect/PROTECTION/3b66c2aa10.pdf. 
22

 Kant, “Perpetual Peace,” 106. 

http://www.unhcr.org/protect/PROTECTION/3b66c2aa10.pdf
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possibility of building connections across the globe and entering into a much larger moral 

community than individual states allow.   

Kant’s definitive third article for perpetual peace also indicates a type of hospitality: it is 

to be universal hospitality.  This means that all states must recognize the right to hospitality to 

individuals from foreign states.  If this right is not universally applied, then there will be times of 

moral abuse and potential causes of war.  Kant’s main aim is to maximize freedom and the only 

way to do this is to no longer have wars.  If a German were to show up on Russian territory and 

be treated inhospitably, then, so long as Germany found out about this incident, there would be 

grounds for conflict between Germany and Russia.  Germany could be pushed to revoke the right 

of hospitality to Russians.  These sorts of cases only lead to precarious relations between states 

and are potential causes of animosity and war.  For this reason, hospitality must be recognized by 

all states and also by the strangers themselves who arrive at the gates of another country.  Each 

party must recognize the moral standing of the other and behave in a peaceable manner in order 

to ensure perpetual peace. 

Kant’s writing on the right of hospitality is the first instance of a consistent moral 

philosophy that is concerned with the movement of people outside of their native country.  Prior 

to Kant, it would have been assumed that the stranger is at the mercy of the sovereign state.  But, 

recognizing that there is no way to ensure peace given absolute sovereign right to control one’s 

territory, Kant is couching this discussion in terms of right.  This is important because right is not 

something that can be arbitrarily infringed upon.  Right involves what is necessary to ensure the 

moral worth of every individual.  No matter where a person happens to be, they are at least 

accorded the moral respect to be treated hospitably.  Moral interaction is not limited to the 

nation-state level and not only amongst fellow citizens.  Often political theory in the liberal 
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tradition will talk about the rights of persons, but it usually slides into talking about the equal 

rights of citizens.
23

  Kant, in Perpetual Peace, is moving beyond the discussion about the 

equality of citizens; he wants to know in which ways people should interact from a moral point 

of view as equal human beings no matter where one comes from.  Consequently, the state does 

not have absolute right over the people who appear on its territory; they must be constrained by 

the right to hospitality and recognize the moral worth of foreigners to ensure perpetual peace. 

Interestingly, Kant looks at cosmopolitan right from a generally practical outlook.  He 

does not want to infringe on the right of state sovereignty, but he limits the actions that the 

sovereign can legitimately perform.  States are now limited from treating strangers as being 

morally unequal.  Even though he accords this right to all individuals, Kant still allows states to 

have a strong authority over others.  The state can still refuse entrance to people so long as it 

does not cause their death.  Either way, Kant is introducing the recognition of the person as a 

morally equal individual into political theory across borders.  No matter where someone comes 

from, she needs to be considered as a free and equal human being.  Her citizenship is not morally 

relevant at a very basic level.  In the end, the human right to hospitality that Kant has defended 

for perpetual peace is a right that transcends any particularistic data of the individual, like 

citizenship, and obliges states to recognize each individual as a free and equal human being. 

II. The Janus-Face of the Nation-State 

Kant had taken the state at face value as the place where individuals’ freedom and 

equality could flourish.  The German political philosopher Jürgen Habermas, on the other hand, 

contends that the nation-state was a contingent institutional development that solved certain 

historical problems.  Our thinking about rights and freedom should not be limited to the nation-
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state as they no longer can deal with some problems of the contemporary world.  Even though 

the nation-state secures human rights, it is an ambivalent institution that can easily infringe upon 

them.  The possibility of the nation-state infringing on human rights derives from whichever 

interpretation of the ‘nation’ is understood by the people.   

As more democratic developments ensued for the nation-state and as the separation 

between politics and religion became fundamental, the state required a secular form of 

legitimacy and a mode of integration for disparate people.
24

  The state, as a legal, governmental 

order, provided the democratic form of legitimacy that these developments require; and the 

nation, as a group of people tied together by ethnic origin and shared destiny, provided a form of 

social integration that yielded an adequate amount of solidarity for democratic institutions to 

function.  The state accords each citizen human rights as interpreted in their constitution as a 

democratic state.  Citizens recognize themselves as the bearers of inviolable rights and also as 

the authors and subjects of the state’s law.  The nation, on the other hand, ties ethnically similar 

people together through the imagined, mythological history of that group.  People recognize 

themselves as part of an ethnic, historical nation that provides them with the understanding of 

being part of a greater whole. 

Although the nation-state was able to solve the specifically modern problems of politics, 

it fosters an internal tension.  This tension is between republicanism, which endorses citizens as 

bearers of universal human rights, and nationalism, which understands the people as a pre-

political, ethnically tied, particularistic community: “the tension between the universalism of an 

egalitarian legal community and the particularism of a community united by historical destiny is 
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built into the very concept of the national state.”
25

  The issue that arises here is how to 

particularize the universalism of human rights within a political community.  What sort of 

boundaries are justifiable for universal human rights?  Habermas points to a conceptual gap in 

the formation of the nation-state from a normative point of view: “the social boundaries of free 

and equal consociates under law are perfectly contingent.”
26

  From the normative perspective, 

the political community as one that recognizes the free and equal status of persons cannot 

justifiably restrict people from it.  At this point the concept of the nation answered this problem 

well: in order to be part of a political community one has to be part of the national ethnos.  The 

political community is bounded by its ethnic ties and shared history.  This conceptual tension 

will play a major role in this paper.  I take it that nationalism is no longer a legitimate mode of 

defining a political community due to multiculturalism and the pressures of migration.  Human 

rights take precedence over national continuity. 

In another paper, Habermas argues that the nation-state is prone to be exclusionary when 

it is based on ethnic ties.
27

  When the ethnic understanding of a people is emphasized over their 

status as citizens, the state tends to become highly exclusionary to anyone who is not part of that 

ethnic group.  For example, until fairly recently a person could only become a German citizen 

insofar as they had German blood.  Communities based on this mentality are not only internally 

exclusionary to those who are not part of the ethnic community, but also externally exclusionary 

to other nationalities.  Other peoples may not be allowed to move within the borders of a state’s 

territory.  This is another aspect of the Janus-face of the nation state: “the particularistic freedom 

of an externally asserted collective national independence seems to be merely the protective 
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shield for the internally realized individual liberties of the citizens.”
28

  Guided by a sense of 

nationalism, the state believes that they have complete control over their borders and the 

boundaries of their political community in order to protect the nation and the rights of the ethnic 

people.   

A state’s control over its boundaries, territorial and political, is sometimes referred to as 

external sovereignty.  According to most theorists, a state should have control over its borders 

and who it lets in.
29

  This control is usually only limited by the rights of refugees and asylum-

seekers.  Most theorists recognize their right to enter a state’s boundaries, but it is still possible 

that they may not become citizens of that state.  This justification relies on Kant’s argument for 

hospitality although refugee status is conditioned on less strict criteria.
30

  One of the main 

questions that Habermas brings up regarding the ambivalence of the nation-state with respect to 

foreigners at its doorsteps is: how can we normatively justify the boundaries of the nation-state?  

This will be one of the major questions in this project.  By recognizing the free and equal status 

of persons as bearers of human rights, how can we close them off from other territories and 

political associations without infringing on these rights?  Throughout this project, I will deal with 

only the first type of boundary, the control of borders and the legitimate exclusion of others from 

a state’s territory.  I will deal with the human right to free movement specifically, and the 

pressure that this right places on the nation-state’s claim to external sovereignty.  I will not deal 

with the boundaries of political/civil associations since that topic is much larger than the scope of 

this project.  To discuss citizenship and legitimate means of exclusion and inclusion would 
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stretch my project too far.  For this reason, I only look at the right to free movement and the right 

to external sovereignty by a state.  In addition, it may be the case that an argument for citizenship 

and immigration follow from my discussion on free movement, but I will not concern myself 

with them. 

These questions might fall prey to a practical constraint upon which most theorists agree: 

that human rights can only be protected in any thorough manner by nation-states.  If this is a 

practical constraint on thinking about the human right to free movement, then it seems we should 

limit our discussion to talking about free movement within states.  But my position is that this 

human right places pressure upon our understanding of state sovereignty and which powers a 

state can legitimately wield.  By looking at a broader understanding of sovereignty, I think that 

we can come to see where the theoretical, and practical, tension between the human right to free 

movement and state sovereignty arises.  Stephen D. Krasner reports that there is not only one or 

two types of sovereignty, as I briefly described above.  According to him, there are four different 

concepts of sovereignty.
31

  It is important to momentarily sketch these four types out to arrive at 

a better understanding of the kind of sovereignty that I will be criticizing and how human rights 

can still be protected even though sovereignty will be limited.  The first type of sovereignty is 

‘domestic sovereignty,’ which “refers to the organization of public authority within a state and to 

the level of effective control exercised by those holding authority.”
32

  This type of sovereignty 

only concerns itself with internal organization, such as tax laws, division of power, etc.; it does 

not refer to a state’s interaction with other states or external organizations.  Second, 

interdependence sovereignty refers to “the ability of public authorities to control transborder 
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movements.”
33

  This aspect of sovereignty will be directly criticized at least in relation to the 

movement of people.  Third, international legal sovereignty refers to “the mutual recognition of 

states.”
34

  This aspect concerns states recognizing other states as juridical equals that reside over 

territories. Finally, Westphalian sovereignty refers to “the exclusion of external actors from 

domestic authority configurations.”
35

  This aspect concerns the exclusion of external influence 

within the internal decision-making process.  It will be seen by the end of this chapter that 

Westphalian and interdependence sovereignty are the aspects that I believe need to be removed 

from state power, in relation to freedom of movement, to recognize the human right of free 

movement.  Nevertheless, I do not think that anything in my argument affects domestic 

sovereignty: states will still play a large role in my overall view and, within those individual 

states, human rights can still be protected.  Individual states still have the power of domestic 

authority, which allows them to protect human rights, but they should not be permitted control 

their borders unilaterally in regards to human beings. 

III. The Paradox of Democratic Legitimacy 

At this point, I want to introduce the main theoretical device with which my project will 

be concerned.  Seyla Benhabib proposed this device in her book The Rights of Others and calls it 

‘the paradox of democratic legitimacy.’
 36

  Although it is based on Habermas’ theory, this 

paradox pushes the question of legitimacy even further than Habermas did because he was 

mainly concerned with nationalism in his essays on the nation-state.  The paradox opens up 

questions like: On what grounds is a democratic state legitimate?  And how do we reconcile 

these grounds if they happen to rely on contradictory terms?  Its main concern is recognizing the 
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dual-demands of democratic legitimacy as well as satisfying them both in a just or, in Benhabib’s 

case, a morally neutral manner.
37

  The first of these demands is the democratic constitution and 

self-legislation of the people.  The people are a voluntary community of consociates who agree 

to live together and under laws that they themselves create.  This community is a particular 

group of people who agree to bind themselves and act in accordance with their own rules.  

However, since democratic people, at times, have tendencies to exploit others, a democratically 

legitimate state must be limited by human rights that protect individuals from being exploited by 

strictly democratic procedures.  Human rights are universal norms that guide and limit our 

actions.  In a way, they “precede and antedate the will of the sovereign.”
38

  Being universal, 

human rights are not applicable only to the group that binds themselves by them; they are meant 

to be applicable to all individuals as human beings no matter where they live or of which country 

they are a political member.  Hence, in order for a state to be democratically legitimate, it must 

satisfy the demands of universal human rights and the particularistic will of its people.
39

 

Democratic states are able to do this by contextualizing human rights in law through 

democratic procedures.  Through such procedures, a group of political consociates can interpret 

human rights in the way that they see fit for themselves.  Since human rights are universal, they 

can be interpreted in many different ways depending on who is doing the interpreting.  So, 

human rights will be substantialized in different ways in different democratic communities.  For 

Benhabib, the universality of human rights and the particularity of a political community are 

inherently in conflict and yet, at the same time, both are necessary features of democratic 

                                                           
37

 Benhabib says morally neutral manner in the sense that individuals are not discriminated against in some 

illegitimate manner like race or religion. 
38

 Benhabib, Rights of Others, 44. 
39

 Saskia Sassen also points out that state legitimacy no longer depends solely on self-determination: “It is no longer 

just a question of national self-determination as the condition for legitimacy, but of respect for international human 

rights codes....”  Sassen, Globalization and Its Discontents (New York: The New Press, 1998) , 22. 



21 
 

legitimacy.  The laws and norms that the people author and to which they are subject must be 

determined by them alone.  And the people’s will must be constrained by these universal human 

rights in order to ensure the moral worth of all individuals, not only a select group of them. 

Benhabib contends that in the process of determining the laws that will bind a group of 

people, that process draws territorial, as well as civic, boundaries.  In regards to territorial 

boundaries, she writes that “the will of the democratic sovereign can extend only over the 

territory under its jurisdiction; democracies require borders.”
40

  For democracy to function 

properly, giving voice to those who are author and subject to the law, it must limit its territorial 

jurisdiction.  Democracy can only function if a specified group of people have its say through 

democratic procedures.  In this way, a democracy cannot just extend forever, it must limit itself 

territorially so those people within those boundaries are able to express themselves politically as 

democratic legitimacy requires.  In addition to territorial boundaries, democracy requires civic 

boundaries meaning that there need to be people who are included in the political community 

and people who are not.  Territorial boundaries also emphasize this distinction of who is 

excluded from the political community.  Through democratic procedures, the people who are 

part of the democratic constituency re-affirm themselves as members of the political community.  

By participating in democratic procedures, the ‘self’ in the self-determination of the people is 

defined.  The civic boundary between political members and outsiders is drawn by who can 

participate in the political procedures. 

Territorial boundaries, in practice, are used as a shelter for those who are members of a 

state.  They are often enforced by border control where people who do not satisfy certain criteria 

are not allowed to enter a state’s territory.  According to Benhabib, these boundaries are a 

necessary feature of democratic legitimacy: upholding these boundaries is the only way to 
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sustain a state’s legitimacy in modern, democratic, liberal states.  The majority of Benhabib’s 

book is concerned with the rights of refugees and their claim to citizenship in a foreign land and 

the right to citizenship for second-class citizens already within the boundaries of the state.  She 

does not question, however, the territorial boundaries that, according to her, democracies require.  

Although I will criticize Benhabib’s position directly, I take her position on democracy and 

borders to be representative of a common position in political theory.  I take it that in political 

theory it is often assumed that democracies require borders in order to properly function for 

myriad reasons.  However, the reason why I pinpoint Benhabib’s position is because there is a 

tension between democratic self-determination and human rights that strains our conventional 

concepts of democratic legitimacy and borders.  Her position offers some theoretical resources 

that I wish to maintain, such as the paradox of democratic legitimacy and her view of human 

rights.  In this project, the main question I wish to investigate is: how is the universal human 

right to free movement contextualized and particularized in a justifiable manner in relation to 

territorial boundaries? 

The right to free movement is often understood to be a human right in the sense that it is 

an indispensible part of being a free and equal human being.  As described above, free movement 

is the unhindered ability to migrate throughout the world.  Territorial boundaries, even though 

their aim is to protect the democratic legitimacy of a state, infringe upon this human right.  

Territorial boundaries effectively limit individuals’ free movement to the boundaries of the 

countries in which they were born.  People have free movement within the territory of the state 

of which they are citizens, but because borders and external sovereignty, to a degree, are 

generally supported by the international community, these questions are rarely asked.  Territorial 

boundaries restrict people from physically moving outside of their own countries.  I do not mean 
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that people are only restricted in taking up a house in another country and beginning a life there;  

borders and border control effectively function to keep people out even if they are just passing 

through to another country beyond.  In what way are territorial boundaries legitimate in the face 

of the human right to free movement? 

One might be sceptical to call the right to free movement a human right even though it is 

included in the list of rights in the UNDHR as Article 13.  In that document, free movement is 

limited to movement within one’s own state and this clause is supported in its interpretation in 

international law.  If this is how the human right to free movement is understood, then how can it 

burden state sovereignty in the way that I describe?  My response to this realistic point of view is 

that if we do not consider the right to free movement to be normatively justified at a universal 

level, aside from its interpretation in actual laws, then we lose the capacity to criticize free 

movement laws that may not be just.  As I said above, free movement is important to human 

beings at a moral level, meaning that it affects their status as free and equal individuals.  Even 

though we currently understand the right to free movement as movement within one’s own 

country, the concept of this human right is not limited to its concretization in law.  If individuals 

feel that their status as moral agents is not adequately recognized in the way that freedom of 

movement is interpreted legally, then there is at least a broader concept of free movement as a 

human right than its current legal understanding.  This broader concept of free movement as a 

universal concept, not a legal one, provides us a normative position to criticize the law when it 

does not match our aspirations.
41

  Hence, I think taking the human right to free movement as a 
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universal right, not a legally determined one, allows us to respect the changing interpretations 

individuals have about their lives and the laws that govern them.
42

 

Equally, borders are generally understood to be contingent from a normative point of 

view.  A state’s boundaries are usually determined by a long history of war and bloodshed or by 

agreements on where a border should be between states when nobody is willing to fight any 

longer.
43

  In principle, there is no justifiable reason for a border’s placement or the strict 

enforcement of it.  This may seem contradictory to what Benhabib said about territorial 

boundaries, but territorial boundaries are only a necessary condition for democratic legitimacy.  

They are instrumentally justifiable, not justifiable in themselves in her view of democratic 

legitimacy.   

Can the human right to free movement be contextualized in the same way as other human 

rights within a democratic state and beyond?  This question enhances the pressure that free 

movement places on democratic legitimacy and territorial borders.  In order for a state to be 

legitimate it must recognize and safeguard the human rights of individuals generally.  If a person 

shows up at the gates of a state and the state sends her away because it is able to control its 

borders, then how has it safeguarded the human right to free movement?   

In addition to this, how is it possible to have a democratically legitimate state at the same 

time as respecting the human right to free movement?  The paradox of democratic legitimacy is 
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used to explain how human rights can be interpreted through democratic procedures and still 

legitimize the state.  Another question: Is it possible to have distinct democratic communities 

while still recognizing the human right to free movement and recognizing the pressure it places 

on territorial borders and the democratic legitimacy that they maintain?  In chapter 2, I present a 

literature review on the topic of borders and freedom of movement as well as setting up in more 

detail the paradox of democratic legitimacy and its relation to territorial borders.  The above 

questions are answered in chapter 3 where I discuss transnational democratic institutions that can 

justify border arrangements and respect the human right to free movement.  My claim in that 

chapter is: to legitimately justify borders, there needs to be an international democratic 

discussion on their statuses which includes all people and by way of that discussion the right to 

free movement is also contextualized through justifiable processes.  I argue that even though my 

position may seem idealistic because it requires radical political restructuring, it is necessary to 

recognize that it is a gradual process of realizing that goal.  What needs to be done at that point is 

to figure out which conditions need to be and can be realized, at the present moment, in order to 

move as close as possible to substantiating the human right to free movement.  In chapter 4, as an 

example and application of my argument, I criticize Canadian immigration policy on the grounds 

that it is a self-interested unilaterally determined policy that is, in the end, insufficiently 

democratic.   
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Chapter 2 

The Challenge of Free Movement to Democratic Legitimacy 

Border crossing migration, through the lens of the paradox of democratic legitimacy, 

raises the question of legitimate state power.  Does a state’s control of its borders infringe on 

outsiders’ human rights?  How can a state maintain its legitimacy when non-members are subject 

to its power?  The tension between human rights and popular self-determination is highlighted by 

freedom of movement because some authors claim that there are good reasons to think that 

freedom of movement across borders is just to some degree.
44

  They contend that borders should 

be open, more porous, or at least open for deliberation.  Other authors place more weight on 

popular self-determination, and they maintain that self-determination either overrides the right to 

free movement or that freedom of movement beyond national borders is not properly thought 

out.
45

  They believe that border control plays a fundamental role in the functioning of the state 

and is, as a result, necessary.  This does not mean that all these authors support the status quo of 

border control or the location of borders in our world today, but their concern is more about the 

just use of borders and border control practices.   

In this chapter, I review the literature for these two positions.  The purpose of this is to 

better grasp the tension between them and why freedom of movement raises the question of 

legitimacy.  The tension between the human right to free movement and popular self-

determination is important in light of my main theoretical device—the paradox of democratic 
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legitimacy—because it recognizes the dual commitments of modern states.  Contemporary states 

(democratic ones, at least) are committed to popular self-determination as well as to human 

rights.  This review will present arguments from both sides about whether there is a right to 

move beyond one’s own borders.  Although many of these positions do not deal with the 

difficulty of contextualizing universal rights, they do provide a characterization of both sides of 

the tension without attempting to resolve it.  After I have surveyed the literature, I clear up some 

possible confusion in terminology that the authors utilize in comparison with the terminology 

that I employ in the following chapters.  I begin with the authors who claim a right to free 

movement or insist that borders in general are unjust. 

I. The Right to Free Movement and the Injustice of Borders 

Liberal egalitarian Joseph Carens wrote an influential article that pinpointed borders as 

unjust and brought attention to the conflict between freedom of movement and borders.  He 

sustains that justice requires open borders insofar as we are committed to the liberal conception 

of the person as morally equal.
46

  If each individual is taken to have equal moral status, then the 

distinction between alien and citizen does not have a valid foundation.  Carens employs three 

different, and influential, political theories to cover a broad spectrum that reveals borders to be 

unjust within all three positions.  The first theory is Nozick’s libertarian theory which is very 

similar to the next author’s argument about property, so I will hold off until then to discuss that 

position.  For the second position, Carens argues from Rawls’ original position but he includes 

all people—not only citizens of a state.  The representatives in the original position who are 

behind the veil of ignorance would not know where they would end up, so in the face of gross 

global economic disparities no person would rationally choose to live in a world with borders 

that are militarily controlled.  The representatives would not submit themselves to the possibility 
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of ending up in a country that would provide a life worse off than in other countries.  As a result 

of the original position, borders would be judged to be an unjust hindrance to the liberty of all 

persons as moral equals.  Finally, Carens considers a utilitarian view of borders and claims that it 

would also yield a more open immigration policy even though there would be disagreements 

amongst utilitarians because it is a distinction-filled position.  Utilitarianism’s commitment to 

moral equality is represented in the calculation of utility insofar as each person counts for only 

one.  No matter what property is to be measured in the calculation of utility, Carens asserts that 

“the concerns of aliens must be counted too.”
47

  Due to its concern for moral equality, 

utilitarianism cannot stop at the border of a state to calculate its utility since border policies can 

harm aliens.  Carens has assessed three liberal positions to argue that as long as one is committed 

to moral equality, one must conclude that borders should be open and all individuals should be 

free to migrate. 

Carens himself has limited his position on borders and free movement more recently by 

claiming that a realistic approach to the ethics of migration must be taken into account to provide 

a more balanced view on the issue.  He has not recanted his earlier position; he only claims that it 

was an ideal theory.  The reason why he incorporates a realistic approach is because he wants “to 

be attentive to the constraints which must be accepted if morality is to serve as an effective guide 

to action in the world in which we currently live”
48

  Justice requires open borders, but we need to 

know how to get there from where we are now.   

Hillel Steiner, a libertarian theorist, argues from a classical liberal position that borders 

are unjust on two grounds: they infringe on our right to free association and they infringe on our 

right to a minimum amount of land that can sustain us.  He maintains that borders coerce citizens 
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and do not acknowledge their rights because they limit with whom one can associate by 

“denying insiders the option of (for example) housing or employing outsiders.”
49

  Borders force 

citizens to associate only with whom the state deems worthy.  In pluralistic states, the functions 

of immigration and trade control can appear as a means of supporting the interests of only some 

of the state’s members.
50

  So, to limit the human right of free association for the benefit of only 

some members seems highly unjust.  Free association with other human beings is a right that 

should be recognized by the state, not controlled by it.   

Steiner’s second argument derives from Locke’s discussion of property and a human 

right to sustain oneself by use of the land.  Borders are valuable because they protect the property 

of the state’s members.  The right to property that individuals bear, according to Locke, comes 

with the stipulation that one has a right to what one needs and a duty to leave a sufficient amount 

for others.
51

  If an individual cannot sustain herself to an adequate level, then she has the right to 

be compensated by those who have more than enough.  For individuals who cannot live an 

adequate life through the land they occupy, they “may not be permissibly excluded from [a land 

that will provide them with sustenance].”
52

  Hence, for these individuals borders of prosperous 

lands must be soft.  They cannot be excluded from them since they are doing what is necessary 

to survive. 

It is not the case that authors that believe the conflict between borders and free movement 

to be a political issue argue for totally open borders; there are degrees of border closure, 

according to many, that are still just, but they still contend that closed borders and the absolute 

right to control them is unjust.  From a critical theory perspective, Seyla Benhabib argues that the 
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state does have the right to control its own borders except when faced with refugees and stateless 

people.  States have a moral (and for most states, legal) obligation to these groups of people, so 

they should be permitted entry as long as they satisfy the conditions of those categories.  

However, for immigrants she writes that “states have more discretion to stipulate conditions of 

entry in the case of immigration.”
53

  She is led to this conclusion because of her position on the 

state and democratic institutions.  An important part of being a free human being is being a 

political participant, and democratic institutions offer a non-coercive place for this freedom to be 

enjoyed.  Members of democratic communities must see themselves as subjects and authors of 

the state’s law.  In order to preserve the functioning of democracy and the meaning of its 

members’ democratic attachments, the demos has the right to decide on the conditions of entry 

into their state and of membership as long as its decision does not infringe upon anyone’s human 

rights.  To preserve democratic institutions and the freedom that they provide to the members of 

the demos, borders can be controlled for immigrants but not persecuted peoples. 

Arash Abizadeh, also writing from a critical theory perspective, arrives at a very different 

conclusion about borders than Benhabib.  Based on democratic principles, borders and 

immigration should be open to universal deliberation.
54

  He demonstrates that liberal and 

democratic principles lead us to conclude that a state has no right to unilaterally control its own 

borders.
55

  He does not want to challenge a state’s right to self-determination in other aspects of 

government, so he limits the scope of his argument to borders and a state’s right to control them.  

The main claim is that borders are coercive since they infringe on every individual’s autonomy.  

Since liberalism and democratic theory both hold autonomy as a core value, borders should be 

eliminated or justified to whomever they coerce.  Borders, however, are unlikely to be 
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eliminated, so their justification is owed to both members and non-members of a state.  

Defenders of traditional sovereignty argue that non-members’ interests can be legitimately 

ignored; yet, in order to be democratically legitimate a state must give non-members a voice in 

the process of border justification since these individuals are coerced by them.  In the end, the 

demos is unbounded, and this is the only way to legitimately draw borders without an 

illegitimate assumption, i.e., a pre-political people.  This conclusion follows from democracy’s 

own principles: a government can coerce individuals to the extent that they are the subjects and 

authors of the coercive laws.  Hence, Abizadeh defends an unbounded demos which is the only 

group of people who can legitimize borders and justify their power. 

Both critical theorists recognize that claims of justice extend beyond the nation-state—

especially in the case of migration.  Onora O’Neill, a Kantian political philosopher, similarly 

believes that justice requires us to look beyond the scope of our borders.
56

  She argues that we 

have to account for all persons affected by borders and our policies beyond them and, to achieve 

this, she determines what the circumstances of justice are that allow us work within a relevant 

scope.  These circumstances are ones “in which conflict between agents is possible—and may be 

avoidable, or at least regulatable, by institutions of justice.”
57

  There are three criteria that need 

to be present to pose questions of justice: finitude, plurality, and sharing a world.  Finitude 

concerns the limits of individuals’ power to act and hence their vulnerability in the world; 

plurality is the fact that there are many different agents; and, finally, sharing a world requires that 

these different agents are able to come into contact and affect each other.  Institutions need to 

account for all individuals affected by their policies and actions.  In the case of borders, the state 

cannot stop asking questions about justice at its limits; insofar as it affects outsiders, it must 
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provide a just account of interacting with them.  Sovereign actions are limited because justice 

demands accountability for actions towards individuals outside of the state. 

Charles Beitz, a global justice theorist, also argues for a turn to the individual since there 

are so many transnational forces affecting individuals that are not state-run.
58

  The old scheme of 

social liberalism, being responsible to other states/peoples (as groups), does not hold up against 

these forces.  In contrast, he proposes that we adopt a cosmopolitan liberalism at an institutional 

level that “aims to identify principles that are acceptable when each person’s prospects, rather 

than the prospects of each society or people, are taken fairly into account.”
59

  In an earlier paper, 

Beitz applies cosmopolitan liberalism to the states system of sovereignty.
60

  He claims that 

theorists need to recognize absolute sovereignty as a “historically specific feature of the 

development of the Western nation-state,”
61

 as well as the demands on the nation-state from the 

point of view justice.  He then posits that any state’s right to self-determination is conditioned 

upon two factors: first, that there is no injustice to members contained within that state’s borders 

and, second, that there “would not be excessive, unavoidable costs on others.”
62

  As a 

consequence of the second condition, if the inability to cross borders is too costly, then there are 

grounds for borders to be reassessed.  Beitz has not made a determinate judgment on borders and 

free movement, but he has laid down conditions for the just rationale of those institutions. 

A similar line on borders is taken by Thomas Pogge, also a global justice theorist, except 

that he offers a more ideal and determinate stance.
63

  He asserts that global institutions of justice 

must take the individual as the unit of moral worth.  To serve each individual’s needs, 

                                                           
58

 C. Beitz, “Social and Cosmopolitan Liberalism,” International Affairs 75, no. 3 (July 1999): 515-529. 
59

 Beitz, “Social and Cosmopolitan Liberalism,” 519. 
60

 C. Beitz, “Cosmopolitan Liberalism and the States System,” in Political Restructuring in Europe, ed. Chris Brown 

(London: Routledge, 1994), 123-137. 
61

 Beitz, “Cosmopolitan Liberalism,” 128. 
62

 Beitz, “Cosmopolitan Liberalism,” 132. 
63

 Pogge, “Cosmopolitanism and Sovereignty,” 48-75. Also in Political Restructuring in Europe,  ed. Chris Brown 

(London: Routledge, 1994), 89-122. 



33 
 

sovereignty should be dispersed vertically in the sense that some functions of government will 

take place at higher and lower levels of community.  For example, there would be an 

international redistributive institution that allocates resources to maintain a basic level of 

material well-being for all individuals.  A consequence of vertical sovereignty will be the 

redrawing of political units and their borders.  What would develop is a new social contract to 

determine who will be a member of which community: individuals who want to come together 

over a specific territory are able to, and individuals who do not want to group with that 

community may join another one.  The redrawing of political boundaries will take place as 

individuals decide where and with whom they want to live.  Nevertheless, many current borders 

are likely to maintain themselves since they will be supported by many of their current 

inhabitants.  Immigration should cease to be an issue of justice since each individual will be able 

to decide with whom they wish to live and since there will be not struggle over resources due to 

the higher functions of government.  Individuals who have a strong attachment to their land need 

not immigrate for work or for resources since there will be a global redistributional scheme.  

Pogge has defended an idealized structure of vertical sovereignty that should ultimately eliminate 

the problems of freedom of movement and borders.  In the end, these authors have argued for the 

elimination of borders or, at least, that the recognition of our moral duties towards individuals 

extends beyond our national borders, and we need to begin reconfiguring our political landscape 

to fulfill those duties. 

II. Defenders of Borders 

Many authors deny the individualist point of view in liberalism and place more emphasis 

on group-membership for various reasons.  Communitarian thinker Michael Walzer contends 
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that a state has the right to include or exclude whomever they please with few exceptions.
64

  He 

writes, “states are simply free to take in strangers (or not)—much as they are free, leaving aside 

the claims of the needy, to share their wealth with foreign friends, [etc.].”
65

  The needy, such as 

refugees, are permitted entry because they have nowhere else to go; otherwise, any person 

desiring to enter a country in non-life threatening circumstances is at the mercy of the political 

community’s discretion because the character and self-understanding of the community and its 

members is at stake.  Walzer states that “the community is itself a good—conceivably the most 

important good—that gets distributed.”
66

  It is a good because it provides people with their 

identities and values, the setting of their judgmental capacities; it is the community and the 

character of the people that need preserving.  If immigration were open to anybody, the 

community’s identity would be destroyed and the foundation for its guiding values lost because 

there would be too much difference.  From the necessity of communal understanding, Walzer 

moves to the claim that “the distinctiveness of cultures and groups depends upon closure and, 

without it, cannot be conceived as a stable feature of human life.”
67

  Since most people value 

their culture’s distinctiveness, closure is permitted in order to preserve the value of their 

community.  The necessary closure of one’s community justifies immigration controls, 

protecting its communal character; it is the community’s decision whether or not immigrants are 

allowed entry.  What is most important, for Walzer, is the preservation of the community’s 

character.
68
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Similarly to Walzer’s communitarian position on immigration, liberal nationalists defend 

the right to control their borders in order to preserve the national cultures contained within them.  

Their rationale behind cultural preservation is different from Walzer’s, however.  They want to 

preserve national cultures because they provide individuals with a sense of liberty and autonomy 

in addition to offering members meaningful options.  Representatives of this position are most 

notably David Miller and Will Kymlicka.  Miller claims that our ideals of social justice generally 

take place within national communities and, consequently, “we have good reason for wanting the 

political systems that can realize these ideals to coincide with national boundaries.”
69

  These 

ideals, such as equality of rights and liberties, thus arise and come into our world in national 

communities.  In addition to this, Miller submits that national communities should be preserved 

because “a common culture of this sort not only gives its bearers a sense of where they belong 

and provides an historical identity, but also provides them with a background against which more 

individual choices about how to live can be made.”
70

  To safeguard such cultures as foundations 

of social justice and our freedom of choice, it is permissible to employ border control determined 

through democratic processes of deliberation that decide on immigration policy.  In a more 

recent book, Miller states his position more succinctly in regards to immigration control and 

territorial sovereignty.
71

  He does not want, however, to use the language of sovereignty because 

he does not believe that immigration control is absolute; states must allow refugees within their 

borders to satisfy their urgent human needs, which override the right to protect one’s borders.  

Aside from this qualification, he holds that a nation’s authority over a land “must include the 

right to require...[those who appear on one’s territory] to leave, since a system of territorial 
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authority cannot function without some control over who falls within its scope.”
72

  Hence, border 

controls deriving from a nation’s authority over its territory are necessary and permissible to 

protect that which the nation desires to protect within their territory.   

Kymlicka’s view, likewise, sees self-determining nations as having societal cultures 

“which [provide their] members with meaningful ways of life across the full range of human 

activities including social, educational, religious,[...] encompassing both public and private 

spheres.”
73

  These cultures include institutional structures of government and the overall 

functioning of the society, and are grounded in the nation’s self-understanding and national 

language.  For instance, a societal culture in Quebec includes the French language and is guided 

by the French-Canadian culture.  Since societal cultures are all-encompassing structures, 

Kymlicka argues that it provides the basis for our freedom of choice: “freedom involves making 

choices amongst various options, and our societal culture not only provides these options, but 

also makes them meaningful to us.”
74

  Societal cultures provide meaningful options for 

individuals to live out their lives on the basis of their freedom of choice.  In addition, Kymlicka 

realizes that societal cultures may seem to be closed to outsiders, but he denies this.  There are 

many ways of integrating immigrants into the societal culture, such as programs to help them 

learn the national language.  An important issue, however, is that Kymlicka wants to preserve the 

societal cultures and is wary about how much difference a culture, which provides necessary 

benefits to individuals, can handle.  For this reason, he defends immigration policies and 

methods of integration that protect these cultures.  Countries should not allow in too many 

immigrants and too many peoples of different cultures in order to protect the societal cultures 

that provide the basis for their members’ freedom of choice.   
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Kymlicka has restated his position more recently, but also recognizes the apparent 

conflict between liberal egalitarianism and borders containing societal cultures. Liberal 

egalitarianism recognizes the “inherent moral worth of persons,”
75

 so it seems contradictory to 

defend a boundary that infringes on individuals’ rights and freedoms.  However, Kymlicka 

believes that boundaries and liberal egalitarianism are at least defensibly consistent since the 

liberal commitment to individual freedom is grounded in a flourishing national/societal culture.  

Boundaries are justified “as a way to protect and strengthen their national culture.”
76

  Hence, 

borders are justified given that they protect and preserve societal cultures that include the 

government, structures of self-understanding, and the promotion of fundamental liberal values.   

The last position I consider is the civic-republican theory on immigration.  The two 

representatives I discuss are political theorist Maurizio Viroli and philosopher Charles Taylor.  

Republicanism, for Viroli, does not imply any sort of nationalism even though it does require a 

certain kind of culture.  This culture is not one based on prepolitical features like language or 

race; instead, it is based on the values of citizenship, equality, and liberty.  This culture, or “way 

of life,”
77

 breeds and is sustained by a passion for the laws, public offices, and freedom amongst 

equal citizens.  Citizens’ passion for the republic brings them together through the shared 

experience of their freedom and equality.  The republican experience forms a tightly-knit 

community, but nevertheless Viroli points out that the size of the republic is not a problem 

because “the fundamental component of republican patriotism is love of the republic as a 

political and cultural institution.”
78

  The republic can take in anyone and extend beyond its 

immediate limits insofar as individuals believe in and love the values of the republic.  This is the 
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point where Viroli’s position comes into contact with freedom of movement.  Individuals may be 

kept out of the republic if they do not have an affinity with republican values; the republic 

decides whether individuals may enter depending on their political values.  Hence, on Viroli’s 

view, the republic as a state may legitimately refuse entry to individuals if there is not a strong 

enough correspondence between the individuals’ political values and those of the republic. 

Charles Taylor comes to a similar stance on border crossing movement founded on an 

argument about how people live together and secure freedom.  Taylor endorses a “republican 

thesis” that requires patriotism towards political institutions for a free society.
79

  By free, he 

means being “an active participant in public affairs.”
80

  Freedom is constituted and constitutes 

itself through the self-rule of citizens: they seek to protect themselves from a despotic regime by 

acting politically and, by way of such action, they secure their freedom.  Furthermore, the 

patriotism that Taylor has in mind has to do with solidarity in political action.  Citizens recognize 

that they are acting together in the public domain towards the common good of securing their 

freedom.  He calls this solidarity because he does not believe that the citizens are acting 

separately; instead, their action “is based on an identification with others in a particular common 

enterprise.”
81

  Individual citizens are unified through their recognition of their collective action 

towards a good.  The freedom and solidarity that citizens work towards provides them with the 

requisite congealing feature that allows the republican state to function; and inversely, the 

citizens’ patriotic feeling supplies the motivation to sacrifice and respond to the demands of the 

state.  Hence, Taylor’s republicanism is guided by collective action for freedom, in the form of 

self-rule, that solidifies citizens in their conviction to defend their political institutions. 
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Solidarity and freedom need to be protected and, consequently, the republic’s political 

institutions should not be undermined.  “Sustaining this specific historical set of institutions and 

forms is and must be a socially endorsed common end.”
82

  That which gives citizens their 

freedom needs to be protected in some important ways.  This is where Taylor’s civic-republican 

view meets migration.  If migrants are seen as threatening to the institutions of freedom, then the 

citizenry has the right to protect its institutions and withhold the right of entry to those who 

threaten their freedom.
83

  However, for Taylor, it is not only the citizenry’s freedom that is at risk 

but also the citizens’ dignity as self-ruling citizens seeing as political institutions are “the 

common bulwark of our freedom and dignity.”
84

  In order to protect their freedom and dignity as 

citizens, the citizenry has the right to determine who can enter their republic and who cannot.  

Ultimately, Taylor and Viroli, as representatives of the civic-republican position, come to the 

same conclusions about the republic’s borders and migration: it is at the citizens’ discretion to 

decide who has the right of entry.  The defenders of borders all coincide on the point that there is 

a good in political associations that citizens receive and they have the right to protect that good 

from outsiders. 

III. A Right to Immigration or a Right to Free Movement? 

At this point, I want to note a distinction that will play a role in the rest of this project.  

Throughout the literature review, authors vacillated between talking about freedom of movement 

to immigration quite easily, often conflating the two.  The right to immigration is commonly 

criticized by authors for a few reasons.
85

  Jorge M. Valadez claims that having the capacity to 
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make a decision about where one lives does not justify entry into a new political community. 

Likewise for Miller, having the desire to move is not a strong enough reason to oblige another 

state to let a migrant immigrate.  In Miller’s case, he seems to switch back and forth referring 

both to immigration and freedom of movement as if they are the same thing.  Valadez, on the 

other hand, recognizes a difference between the two: a right to immigration involves “eventual 

full integration into countries of destination” and freedom of movement as the capacity to move 

abroad.
86

  The problem he finds with freedom of movement is that “we run the risk of accepting 

as legitimate a democratically unsustainable scenario in which some individuals are part of a 

political body without being able to participate in the process of democratic self-governance.”
87

  

I want to stress the distinction between these two types of movement and clarify that my 

project is concerned with freedom of movement and not with immigration.  As Valadez pointed 

out, immigration implies eventual full integration into a political community.  An immigrant 

must make the initial journey to the destination country as well as satisfy whatever conditions a 

state imposes on foreigners to become a citizen.  Or if there were a right to immigration, the 

immigrant would arrive and become a full participant in the political community.  I will not be 

making a case for immigration.  Freedom of movement as I characterize it, on the other hand, is 

the ability to take up residence and legally work abroad.  It does not imply a right to political 

membership; all it demands is the right to enter another territory without discrimination and 

legitimately sustain oneself.  In my opinion, Valadez is too quick to dismiss the case for freedom 

of movement.  My project will investigate whether freedom of movement imposes an obligation 

on states to allow migrants to enter without discrimination.  There may not be the immediate 

obligation to bestow citizenship upon whomever moves to a country, but my argument will 
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attempt to show that there is the minimal obligation to allow individuals entry and this includes 

the ability to take up residence and work. 

Political membership and freedom of movement may yet be related in a certain sense.  

We do not want to deny people political participation, as Valadez noted, but that does not mean 

that freedom of movement and borders do not pose any obligation on states.  If it is shown that 

states are obliged to allow foreigners entry, then there may be additional conditions that need to 

be satisfied to become a citizen once they have moved.  These conditions may be very different 

depending on the state, but they should be morally just or at least morally neutral.
88

  Examples of 

citizenship conditions are residency for a certain amount of time and knowing the language.  

There may be an obligation to give citizenship to foreigners who reside in a country if they 

satisfy certain criteria, but this goes beyond the scope of my project.  I am analyzing only 

whether the right to free movement and the imposition of borders oblige states to allow migrants 

to enter their territory freely.  The question of citizenship, although related to freedom of 

movement, is a separate issue. 

IV. Who is the Rights Bearer? 

We can glean from the literature review that there are many positions on the topics of the 

right to free movement and borders: some have argued that borders should be open or more 

porous since they do not have a strong enough, if any, moral justification in the face of other 

liberal values; others have argued that the community needs protection against immigration to 

preserve the conditions of liberal societies.  One of the subtle issues that arises is: what is the 

primary unit of moral worth?  Most of the authors agree that it is the individual that needs to be 
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accounted for, not a group.  However, it is unclear whether liberal nationalists would agree to 

this.  It appears to me that they would, except for the fact that they maintain that the conditions 

supporting liberal values require protection.  For liberal nationalists, communitarians, and civic 

republicans these conditions take place at the level of the group.  So, there is an interesting 

relation between the group and the individual that occurs in their theories.  Although they value 

the individual’s rights and liberties, they must protect the conditions that allow an individual to 

have those rights and liberties; they must protect the culture and community in which these 

individuals are nurtured.   

I, however, do not believe that this is the best or most defensible position on the question 

of moral units.  Benhabib, in her book The Claims of Culture, argues against the ontological 

view of cultures as static, identifiable things.  A culture is something that is always in flux: even 

though it may have a certain type of identity, the nature of a culture is that it is always being 

constituted by the people who are in contact with it.
89

  Hence, placing so much weight on 

cultures or communities can be a dangerous move in political theory and it is advisable to 

question whether they should be protected.  Onora O’Neill also posits that it is difficult to defend 

cultures if we begin to look at them as things to be constituted—not given realities, not things 

that are already constituted.
90

  Furthermore, it is not entirely clear that cultures do provide liberal 

values in the ways that liberal nationalists claim.  Many of these authors analyze cultures that are 

already liberal.  Allan Patten declares that in order for cultures to give rise to liberal values, there 

needs to be a liberal framework of law in place to secure the freedoms that come from a liberal 
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culture.
91

  Without that legal guarantee, it is unlikely that cultures will provide meaningful 

options to all equally.  Kymlicka, for one, may reply that a liberal legal framework is part of the 

societal culture that nations have.  But as Benhabib remarks, a societal culture is only the 

institutions that people have created and developed for themselves to serve their communal 

lives.
92

  She claims that Kymlicka “has conflated institutionalized forms of collective public 

identities with the concept of culture.”
93

  For these reasons, I will follow the position that takes 

the individual person, aside from nationality, as the unit of moral consideration.
94

  As Beitz 

argued, we need to focus on the individual and attempt to create institutions that provide freedom 

and equality for all individuals irrespective of their place of birth. 

Since I will be looking at the equal status of the individual, a question arises about her 

rights.  Which rights should each human being have?  Human rights can be conceived of both in 

formal and substantive terms.  In formal terms, human rights are the rights that all individuals 

have irrespective of their particular situation.  For example, it can be said that all individuals 

have the human right to free speech.  Each individual’s capacity for free speech, however, may 

not be a real possibility because of state censorship, lack of public media, etc.  Formal human 

rights can then be thought of as certain guarantees and liberties that all individuals should have 

from the universal point of view.  On the other hand, substantive human rights are rights that 

individuals actually possess through legal means as well as by having the conditions provided to 
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utilize those rights.  There first needs to be a legal structure, i.e. a charter/bill of rights and 

courts, to which individuals can appeal if they feel their rights have been infringed upon.
95

  

Without a legal structure, there is hardly a possibility of guaranteeing that one’s rights are secure 

in actual situations.  The other conditions that yield substantive rights are more specific to each 

particular right.  Many times these conditions involve practical considerations for activating the 

capability to utilize a right.  Take the right to vote as an example.  Each citizen has the right to 

vote in state elections, first, formally since it is a human right
96

 and, second, as a legal right.  But 

there are other conditions that require satisfaction for this right to be effective: a voting station 

should be sufficiently close to all citizens; there should be transportation services for all 

individuals to get there; etc.  Such conditions rule out the possibility of having a voting station 

only in the capital where rural citizens are unlikely to come due to the costs that they would incur 

as a result.  Substantive rights require the proper conditions so that each person has the capability 

to utilize those rights.  If those conditions are not satisfied, then individuals would only have 

formal rights, which in the actual world do not make people’s lives better.  Substantive human 

rights are rights that people can invoke and utilize to ensure their well-being in the actual world.   

V. Human Rights, Sovereignty, and the Paradox of Democratic Legitimacy 

The distinction between formal and substantive rights yields a question of justice for 

states and transnational institutions.  How can we turn formal rights into substantive, 

contextualized rights?  Are there contradictions in commitments by the state?  There is often 

thought to be a tension between the commitments of democratic states.
97

  First, they have a 

commitment to the “people” whom they govern: in order to have a legitimate democratic 
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government the citizens must recognize themselves as the subjects and authors of the law.  

Through the democratic institutions of voting and the public sphere, citizens need to recognize 

that they are subjecting themselves to their own restrictions.  Individuals give up their freedom to 

enter a community and subject themselves to laws that they themselves create, and as a result 

they receive in return their freedom plus more.
98

  Often legitimate government is cached out in 

terms of self-determination.  The citizens determine for themselves the shape of their social and 

political lives and the institutional structures that maintain the desired shape.   

Democratic states’ second commitment is to liberal universalism.  Liberal universalism 

contains the view of universal formal rights that I discussed above as well as a commitment to 

equality.  Each individual has equal worth from the moral point of view; there should not be an 

instance where some individuals are preferred or favoured over others.  As a result, democratic 

states are supposed to provide for their citizens equal substantive rights.  The state is the 

institution that can give substance to formal universal rights because it is structured around a 

legal system for which each citizen has in principle voted.  Each citizen should assent to the 

conditions that provide substantive rights because they benefit her primarily as well as others.  

Even though it is the state that is meant to bring substance to rights, the universality of rights 

causes a problem for democratic states.
99
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First of all, universal rights are limiting conditions on the will of the people.  Just because 

there may be a majority in a vote does not mean that it can pass into law.  For the purpose of 

showing the limiting properties of rights I will take a vote on slavery as an example.
100

  So, 

imagine that there were no universal norms that states agreed to follow; the will of the people is 

absolutely free to shape its community and the rules that the people will follow.  Let’s say that 

the enslavement of all big-chinned people is up for a vote and let’s imagine that they are a 

minority.  The majority of citizens vote to enslave all big-chinned people, thereby passing that 

decision into law.  Consequently, big-chinned people would have no recourse to appeal the 

decision since they have agreed to the process of democratic self-determination.  Minorities 

would be subjected to the whims of the majority.
101

  Human rights provide a limitation on 

democratic procedures by opening up an avenue of appeal.  Big-chinned people can appeal to 

their rights as human beings and insofar as a state has agreed to recognize human rights, they 

cannot legitimately pass a decision for their enslavement into law.   

Secondly, human rights impose a second order of legitimacy on states, what I want to call 

human rights legitimacy.  By human rights legitimacy, I mean that a state is only legitimate 

insofar as it recognizes the human rights of its citizens.  So, slavery could never happen in a 

legitimate state.  The state must recognize the freedom and equality of its citizens.  But if a state 

is not liberally legitimate, what recourse do individuals have?  A century, or even 70 years ago, 

an arduous struggle for recognition within the state was necessary.  Other citizens would have to 

come to recognize the equality of the deprived as free human beings to initiate change.  Now, 
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however, there are international organizations, such as the UN and NATO, that attempt to 

maintain a global minimum of rights recognition, meaning that in all countries at least the most 

basic rights need to be secured for a large portion of the population (i.e. right to security of the 

person).  This is the justification behind humanitarian interventions, which bring an army into a 

sovereign state to protect individuals whose rights are not recognized, with the consequence that 

their lives are in danger.  If a state/government lacks human rights legitimacy, they have 

essentially given up their claim to sovereignty over the territory.  This is why an international or 

foreign army can legitimately enter a state.
102

  Hence, states need to be internationally recognized 

as upholding human rights in order to be considered legitimate.  Human rights legitimacy, as 

opposed to democratic legitimacy, concerns the preservation of a minimum standard of freedom, 

equality, and well-being for individuals within a state’s territory in addition to being an 

international issue.   

But can all human rights be substantial in a world-order divided up into states even if 

states are liberally legitimate?  The nature of human rights is that they are universal and apply to 

each individual equally irrespective of nationality.  Kymlicka observes this problem in 

liberalism: “what begins as a theory about the moral equality of persons typically ends up as a 

theory of the moral equality of citizens.”
103

  There is a shift in the subject matter when theorists 

talk about universal rights; they tend to talk about the human rights of citizens instead of 

grappling with the issue of their universality and their just contextualization in particular 

communities.  This is an issue that Benhabib tackles with the ‘paradox of democratic 
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legitimacy.’
104

  She describes the paradox as a necessary feature of state legitimacy: “The tension 

between universal human rights claims, and particularistic cultural and national identities is 

constitutive of democratic legitimacy.  Modern democracies act in the name of universal 

principles which are then circumscribed within a particular civic community.”
105

  Since liberal-

democratic states are committed both to the principles of democracy and of liberalism, how this 

tension resolves itself through democratic fora is a necessary feature of a state’s legitimacy.  To 

be legitimate, states must contextualize human rights through democratic fora to reiterate the 

specific meanings of those rights.  Benhabib wants to claim that there is no static conception of 

human rights; instead, they are continually being interpreted through democratic processes and 

legislation by particular peoples.  Even though the Universal Declaration of Human Rights 

provides a list of these rights, they are still too abstract to have a clear understanding of what 

those rights would be substantially.  It is through democratic institutions that the formal, 

universal rights are fleshed out and substantiated; they are given their meaning by the group who 

is restricted and enabled by them through democratic processes.  The people who impose these 

rights on themselves assign the rights their specific meaning as their authors who have a 

particular self-understanding. 

The people’s self-understanding that steers the self-imposition of rights leads to the final 

aspect of this paradox—every democratic act is at the same time “an act of self-constitution.”
106

  

The people interpret the rights guided by their self-understanding and, inversely, they constitute 

their identity as a group.  Since no one knows the outcome of democratic decisions before they 

happen, what individuals thought of their community before may be (drastically) different from 
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what the people vote.  The act of self-constitution simultaneously defines who ‘the people’ are: 

“the community that binds itself by these laws defines itself by drawing boundaries..., and these 

boundaries are territorial as well as civic.  The will of the democratic sovereign can extend only 

over the territory under its jurisdiction; democracies require borders.”
107

  Self-constitution 

determines who ‘the people’ recognize as members of ‘the people,’ and by this act the boundary 

of the civic community is drawn.  However, since a democracy can only implement its laws over 

a certain patch of territory, a democracy requires territorial boundaries.  And since laws should 

only impose restrictions on those who create them, a democracy’s borders should be 

controlled.
108

  Boundaries drawn by democratic processes are what cause the tension between 

democracy and universal rights.  The boundaries limit the extent of certain interpretations of 

rights; this means that contextualized rights apply to some individuals and not others.  The others 

are foreigners who live outside the territorial boundaries of that democracy, or individuals 

without membership status within the democracy (ex. guest workers, etc.).
109

  The question to be 

asked with the paradox is: which conditions must be satisfied to justify the drawing of certain 

boundaries?  In what ways do universal rights restrict the drawing of territorial and civic 

boundaries?  I will not respond to the question of civic boundaries even though that is 

Benhabib’s main concern; but, instead, I will focus on the pressure freedom of movement places 

on territorial boundaries. 

My response to these questions follows from a criticism of the paradox’s implications for 

territorial boundaries.  Benhabib deals with the rights of refugees and stateless people and finds 

that they should be allowed into these states because they do not have access to their native 
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political community or they are in danger by staying there.  In what follows, I deal with the right 

to free movement for every individual.  A problem immediately arises when we talk about a right 

to free movement.  Most people do not consider this to be a human right, and surely state 

practices do not indicate it to be one.  Nevertheless, I think that it should be considered a human 

right in the same way as the right to free speech.  It is a matter of figuring out the institutional 

and legal arrangement that can permit a substantial interpretation of this right that applies equally 

to all individuals. The reason why I have pinpointed this right is because free movement and 

border crossings place pressure on our understanding of a democratic people and state 

sovereignty.  The democratic state is typically understood as permitted to control its borders in 

almost any way it wishes.
110

 

My criticism of the paradox stems mostly from Abizadeh’s article.  I argue that territorial 

boundaries of democratic jurisdiction depend on the issue up for debate: it is the issue that 

determines who needs to be included and that issue must be settled through legitimate 

democratic procedures.  In the case of freedom of movement and borders, the scope of this issue 

extends to all individuals since all are coerced by borders.  It may be the case that border control 

and individuals’ right to free movement stay the same, but given the economic circumstances of 

the world I do not see a majority agreeing to maintain the current state boundaries and their 

military control.  If state boundaries are to be legitimate, they must be justified and take into 

account everybody whose autonomy they coerce.  Since this is fundamentally a democratic 

process, I see no inherent tension between democratic legitimacy and a substantial right to free 

movement.  What is at issue, however, is whether territorial borders can legitimately withhold 
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individuals from entering a territory.
111

  I believe that barring entry to individuals is itself beyond 

the scope of individual states from a theoretical and political point of view, and for that reason it 

may follow that our notions of sovereignty and citizenship will need to be reconceptualised. 
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 Pogge may offer an answer to the dilemma I propose, but I do not think that it is solved entirely correctly.   He 

proposes a democratic decision-making process in which inhabitants of contiguous territories may decide who they 

want to band together with and form a political unit.  Once these units are determined, presumably, borders would 

be drawn around them, and they would concern themselves with domestic issues.  Since sovereignty is distributed 
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still have the power to determine an immigration policy and can defend their borders against newcomers.  My key 

concern in Pogge’s account is that it requires global redistribution as a condition of his solution.  Without global 

redistribution, there would still be many individuals who attempt border-crossings to have a better life in a more 

prosperous country resulting in some of the border issues we experience today.  In this situation, the redrawing of 

borders by a democratic decision would not necessarily solve border issues.  I am unwilling to take global 

redistribution as a necessary condition to account for the right to free movement; I think instead that it is more 

constructive to begin from the position we actually find ourselves in now.  In addition to this concern, it is unclear 

whether an individual may join a community half way across the globe or if they are constrained by their current 

location to join a community in contact with you current location.  If it is the latter, then that solution does not seem 

to solve the dilemma.  Individuals would have no say in other newly formed political units who would create 

immigration policies.  Just because there may not be real motivation to immigrate under Pogge’s account does not 

mean that individuals are not still coerced by immigration policies.  In this way, the redrawing of borders does not 

remove coercion and, consequently, does not adequately recognize the human right to free movement through 

contextualization. 
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Chapter 3 

Recognizing the Right to Free Movement through International Institutions 

 In this chapter, I analyze the connection between a political community and its territory.  

Which powers are necessary for a political community to have over its territory in order to 

maintain democratic legitimacy?  Is border control instrumentally justifiable, or is there a better 

institutional structure that can uphold human rights and democratic polities at the same time.  My 

task will be to argue that there is not a necessary relation between a political community and its 

democratic requirements, on the one hand, and the control of the territory over which its laws 

have jurisdiction, on the other.  I believe that this is a consequence of making the right to free 

movement a substantial, contextualized right.  The question of freedom of movement is prior to 

citizenship or becoming a member of a polity.  It is first of all a matter of being able to enter a 

territory without coercion or discrimination and to live a secure and decent life.  The question of 

whether people should be members of the polity after they have moved onto that territory is up to 

the current members to decide by just criteria.  But, in order to substantiate the right to free 

movement it should not be up to the territorial members to decide whether non-members can 

enter that territory.  Being able to enter and live in a territory may eventually require making 

non-members into members to allow them to live a full human life, but the question of 

citizenship is not the question with which I am here concerned.   

My first claim in this chapter is that not all decisions should be made within nation-state 

fora, specifically territorial borders.  The reason is that it does not only concern the people living 

within the nation-state; it concerns all individuals who are subject to coercion by borders since 

they must remain wherever they are.  Second, I argue that the only way to substantiate the right 

to free movement for all human beings is to open up the power of territorial borders to a 
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democratic discussion that is open to all subjected to their coercion, i.e. all individuals.  To do 

this, I utilize the paradox of democratic legitimacy: the reconciliation, but never the dissolution, 

of the tension between contemporary states’ dual-commitment to universal human rights and to 

democratic deliberation that determines state legitimacy.  Through this scope,
112

 I want to work 

out an institutional structure that can contextualize the universal right to free movement through 

democratic processes. It is difficult to agree that free movement is sufficiently substantiated 

within nation-states given the gross disparity in economic opportunity worldwide.  Since 

individuals from poorer countries do not have the right to move outside their own borders 

(without proper documentation), they are basically forced to live in poverty.  For a state to be 

democratically legitimate, it must recognize the right to free movement and recognize the limits 

of its political control.   

I. Should Territorial Borders be an Internal Question? 

One of the main ways to determine who should be included in democratic decisions is 

whoever is subjected to coercion by them.  The democratic justification of coercion attempts to 

legitimately determine who has a right to participate in a democratic discussion.  Its guiding 

principle is that if your autonomy is subjected to coercion by a decision, then, as an equal, moral 

agent, you have the right to participate in that argument.
113

  Coercion can mean a broad array of 

constraints: physical, or not being allowed to perform some action through bodily restraint; or 
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communicative, or a threat that indicates some detriment will come to you if you (do not) 

perform an action.  However, in the contemporary world, political decisions are divided up into 

territorially-based states.  Actual democracies do not follow this principle in practice because 

their laws, the ones the people decide upon, supposedly extend only over the territory to which 

the state has a claim.  On top of this, the only people who are allowed to participate in the 

discussion about the laws to which they are subject are the people who are citizens of that state.  

So, there may be people who are not citizens, like sans papiers or guest workers, who are subject 

to the law without being its author.  These are groups of people within a state’s territory who are 

excluded from political participation.  This is not an issue I wish to deal with here but, ideally, all 

who are subject to the law of a state should also be its author as a requirement that characterizes 

deliberative democracy.  This sort of idealization is legitimate for decisions concerning health 

care, social services, and the like because decisions on these topics do not coerce everyone 

beyond a state’s borders.  For example, health care in Canada is only applicable to people who 

are in Canada.  This makes sense because not only is it a practical obstacle to offer health care to 

people in other countries, but it is the people living where that health care system is administered 

that bear the costs of it and thus should have a say in how it is administered.  People in Brazil are 

not coerced by decisions about how health care is to be administered in Canada.  Questions like 

these are territorially specific: they are questions that concern people only in a certain space.  

There is no need to include others because they are not subjected to coercion by decisions that 

are territorially specific. 

 I want to defend here the claim that not all issues can be handled within territorially 

specific states.  I think the clearest example is the environment.  The environment is something 

that all people participate in, and our actions affect the environment beyond the borders of a 
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state.  These decisions and actions that extend beyond state borders ultimately coerce outsiders to 

accept a state’s environmental actions.  So, the question here is whether territorially specific laws 

about practices that have direct effects on the environment are legitimate?  To situate the 

question, I will use an example: If the USA passed a law (or maintains an old law) that allows 

factories to emit an unhealthy amount of pollution, especially if there are many factories by a 

border, as in Detroit, then should the discussion over this law only be within the hands of 

American citizens?  If we utilize the coercion theory, then Canadians at least, if not all people, 

should have a say in this law.  Canadians will be immediately impacted because the polluted air 

does not stop at the border; it crosses over and Canadians are forced to breathe it in.  Being 

forced to accept an environmental situation that one did not create breaks one of the conditions 

of autonomy that requires coercion to be justified through democratic participation, namely 

independence.  It states that one, to be autonomous, should be free from the will of another.
114

  

Similarly, even people farther away from such a decision are impacted because the environment 

as a whole is a contained system.  Eventually, their environment will be affected by the pollution 

that the law permits.  In this case, I think it is legitimate to claim that environmental laws are not 

territorially specific, seeing as they coerce outsiders to accept a situation that is created by the 

will of another.  The scope of these laws is democratically larger than the territory over which 

they are thought to function in a state-based system.  I claim then that some decisions are beyond 

the scope of individual states to decide upon on their own in order for them to be considered 

wholly democratically legitimate.
115
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 In direct relation to my topic, I contend that to be considered legitimate, territorial 

borders need to be opened up to a democratic decision-making process that involves all people 

subjected to the coercion of borders because they are beyond the legitimate scope of a state.  

Territorial borders and their control are the main hindrance to the right of free movement.  

Currently, one cannot move beyond one’s own border without recognized and accepted 

documentation.  This does not respect freedom of movement as a human right and diminishes 

some people’s integrity since they are coerced to stay in undignified situations in which no 

person should be forced to remain.  If it can be shown that borders do coerce individuals outside 

the territory they are meant to delimit, then it is the case that borders should not be controlled by 

territorially specific laws.  Before I present that argument, I want to situate it within the scope of 

the paradox of democratic legitimacy because it is claimed that this paradox requires territorial 

borders in order for democracy to function.
116

  Nevertheless, this paradox is necessary for 

understanding how universal human rights are interpreted and contextualized.  I want to maintain 

the importance of the paradox, mainly, the working out of universal human rights in particular 

contexts, but scrap the implied necessity of territorial borders and their control.  Through a 

critique of territorial borders and their control, I argue that a global democratic institution on 

borders is the only way to adequately contextualize the right to free movement for all human 

beings. 

II. The Paradox of Democratic Legitimacy and Territorial Borders 

The paradox of democratic legitimacy is about the universal and the particular: universal 

human rights are contextualized in democratic states through a people’s democratic 

deliberations.  Universal human rights are said to precede the particularity of the state or 

democratic people.  Democratic self-determination is interpreted in Benhabib’s account as the 

                                                           
116

 Benhabib, Rights of Others, 45. 



57 
 

democratic state.  The reason why it is a paradox about democratic legitimacy is because both of 

these commitments must be upheld as conditions of state legitimacy.  In order for a state or law 

to be considered democratically legitimate the universal must be interpreted and contextualized 

in the particular state.  Rainer Baubock describes Benhabib’s concept: “...liberal democracies are 

faced with a constitutive dilemma between their commitments to universal human rights and to 

democratic self-determination...[;] this dilemma cannot be resolved....”
117

  The paradox cannot be 

resolved because it is a necessary feature of liberal democratic states to continually reconcile 

these commitments; it is constitutive of the way democratic states function in our age..  It is not 

legitimate given the commitments of these states to choose one side over the other, to choose 

self-determination over human rights or vice versa.  State legitimacy depends on satisfying both 

commitments.   

Furthermore, Benhabib argues that democracies need borders, civic and territorial ones.  

She writes that “the will of the democratic sovereign can extend only over the territory under its 

jurisdiction; democracies require borders.”
118

  The laws that are authored by the people who are 

subjected to them extend only over a particular tract of land and ideally all people on that 

territory author the law since they are subjected to it.  Once again, “democratic laws require 

closure precisely because democratic representation...must be accountable to a specific 

people.”
119

  So, a democratic sovereign will and its jurisdiction extend over a territory that must 

be delimited to determine who participates in the process of democratic decision making and 

who is also affected by it.
120

   The reason why these boundaries are necessary, for Benhabib, is 
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because of what she calls the logic of democratic representation.  “The logic of 

representation...forces delineation or demarcation of units of representation from one 

another.”
121

  It is a necessary feature of democracy that its power extends only over a specified 

territory and, consequently, that it excludes people from participation who are not within that 

territory.   

The question that needs to be raised is what is the relation between the territorial 

boundary and democratic self-determination beyond the fact that the boundary contains the 

polity?  What sort of power can the demos wield over the territorial boundary?  Baubock points 

out that “a territorial boundary serves two quite different purposes: to demarcate a jurisdiction 

and to regulate flows (of people and things).”
122

  Territorial boundaries certainly do demarcate 

jurisdiction and this is what Benhabib has argued.  But they also determine what passes beyond 

them and this is what Benhabib has insufficiently argued; in fact, she barely talks about it in The 

Rights of Others since her primary concern is political membership.  This, I believe, is a common 

assumption in much political thought: that control over who may enter a demos, or who may 

become a citizen and participate politically in a foreign country, is often conflated into control 

over the territorial borders and who is allowed to even enter the territory.
123

  I want to dissociate 

the concept of political self-determination from power over the actual land on which the state 

resides.  Benhabib is open to this possibility since borders have always been permeable.  She 
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writes that “popular sovereignty is not identical with territorial sovereignty, although the two are 

closely linked, both historically and normatively.”
124

  She however does not investigate the 

institutional reform required to have a stable dissociation between the two.  Benhabib’s point 

about representation is that there need to be demarcated territories for state jurisdiction to 

adequately function.  Yet, there is nothing in that logic that necessitates border control and 

territorial control.  What territorial jurisdiction effectively means is that over this certain territory 

these laws are in power and there are the relevant institutions to uphold those laws.  That aspect 

of democracy cannot legitimize state power over people who are coerced by its decisions and are 

also not within their territory. 

This dissociation between popular sovereignty and territorial sovereignty opens up a 

space for the right to free movement to be contextualized through democratic decision-making 

that involves all people coerced by territorial borders.  If this democratic discussion and 

institutional reform do not occur, it can be claimed, at least at an ideal level, that states are 

illegitimate since they are not recognizing all human rights of all human beings whom they 

coerce.  My claim is that this is a necessary move for the legitimacy of democratic states.  From 

here, I will present Arash Abizadeh’s argument that territorial borders subject everyone to 

coercion and therefore everyone should participate in the debate over the power of territorial 

borders.  If it is found that territorial borders require everyone’s participation and if they were to 

vote to have more open borders, then this would satisfy the contextualization of the human right 

to free movement that the paradox of democratic legitimacy requires. 

III. Moving towards Legitimate Territorial Borders  

Abizadeh makes the argument that no state has the right to unilaterally control its own 

borders due to our commitments to personal autonomy and democratic legitimacy by way of 
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self-determination.  According to him, “the regime of boundary control must consequently be 

democratically justified to foreigners as well as citizens.”
125

  Borders and their control ultimately 

coerce members of a polity and non-members simultaneously, and that is why they need to be 

justified to non-members by way of democratic procedures.  The two key terms in this argument 

are personal autonomy and coercion.  Autonomy is a core value of both liberalism and 

democratic theory.  For Abizadeh, autonomy is a more robust concept of freedom than freedom 

as absence of external restraints because freedom from restraints does not provide all of the 

aspects of freedom that we want in political life.  Freedom from restraints serves autonomy, but 

it is not sufficient to have the freedom that free and equal individuals require.  For example, one 

may be free from restraints but not have an adequate range of available options.  The ideal of 

autonomy has a long history perhaps best defined by Kant as “the property of the will by which it 

is a law to itself (independently of any property of the objects of volition).”
126

 Autonomy is a 

property of one’s will that allows one to make decisions and undertake courses of action for 

oneself that are not determined by any features of the external objects related to one’s 

autonomous action.  Such decisions and courses of action come from oneself and not from 

another determining your actions.  Joseph Raz, who Abizadeh relies upon for his discussion of 

autonomy, illustrates a more detailed and contemporary concept of autonomy:  

An autonomous agent or person is one who has the capacity to be or to become 

significantly autonomous at least to a minimal degree.[...]  (Significantly) autonomous 

persons are those who can shape their life and determine its course. They are not merely 

rational agents who can choose between options after evaluating relevant information, but 

agents who can in addition adopt personal projects, develop relationships, and accept 

commitments to causes, through which their personal integrity and sense of dignity and 
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self-respect are made concrete. In a word, significantly autonomous agents are part creators 

of their own moral world.
127

 

The ideal of personal autonomy for Raz concerns the ability to create one’s life without the 

coercive influence of another.  By way of autonomous actions, individuals develop their self-

worth and personal integrity in a meaningful way.  Personal autonomy, then, requires that people 

can decide on their own futures and recognize themselves as having that capacity and, to have 

self-respect, to be not under the control of another person.   

According to Raz, there are three conditions that, if met, make personal autonomy 

possible.  The first is that a person must have “the mental abilities to form intentions of a 

sufficiently complex kind, and plan their execution.”
128

  This condition is a question of fact; 

whether someone can project into the future and pursue a plan depends on having their mental 

capacities developed in a way that allows them to recognize that they have this capacity.  The 

second is that “there must be [...] adequate options available for [the individual] to choose 

from.”
129

  This condition is connected to the first in the sense that even if one has the mental 

capacity to plan and pursue a project, if that project is not an option, then they cannot act 

autonomously.  The options provided for need to be important to those who desire to pursue 

them and there needs to be an appropriate amount of options available.  The last condition for the 

possibility of personal autonomy is that a person must be independent, meaning that her “choice 

must be free from coercion and manipulation by others.”
130

  This condition requires that 

individuals can make decisions about their futures and their possible life options without being 

coerced by another.  For example, if a person and situation satisfied the first two conditions but 

they were manipulated to undertake a certain action, say a parent manipulating their child into 
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going to law or med school, then we would have to say that the child did not make an 

autonomous decision and hence is not autonomous (at least in that sphere of her life).  This 

condition also protects against physical coercion: one cannot be autonomous if one is enslaved 

and held in confinement.  With this ideal of personal autonomy and its conditions of possibility, 

Abizadeh wants to show that border control infringes upon our ideal of personal autonomy and 

that we, all human beings, are not free in the way that we think is just. 

The second key term of Abizadeh’s argument is coercion.  Coercion, according to him, 

always invades autonomy since it infringes upon our options and our independence.  State 

coercion takes two forms: coercive acts and coercive threats.  An act is coercive if it “directly 

and preemptively deprives a person of some options that she would otherwise have had.”
131

  The 

example of enslavement above depicts a coercive act: options that an individual would have had 

are removed due to being subjected to a physical act of another.  An example in the state may be 

prison: if one commits a crime for which prison is the agreed upon punishment, then a person 

will be acted upon by being thrown in jail for a period of time and her options will be greatly 

diminished for that period of time.  A threat is coercive, on the other hand, if it “simply 

communicates the intention to undertake an action in the future whose (anticipated) effect is to 

prevent a person from choosing an option that she otherwise might choose.”
132

  Coercive threats 

attempt to determine people’s actions by warning them about the costs of performing that action.  

An example of a coercive threat might be a state that borders a poorer state will inform people 

from the poorer state about the costs of trying to illegally enter their territory, usually being 

immediately deported back to their native country.  No act has been committed against the 

people of the poorer country, but the options that they can freely take up are being limited.  They 
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will run an extreme risk to disregard the coercive threat, and in many cases the threat does 

determine the options that people think that they can take. 

Both liberalism and democratic theory share a similar belief about what is to be done 

about coercion.  Since both positions are committed to free and equal individuals, coercion, as a 

limitation on autonomy, must be either eliminated or justified.  Not all coercion can be 

eliminated, such as the need for punishment in society, since people’s actions can never be 

absolutely determined to make them follow the law.  Hence, some acts or threats must be 

justified to the people who are subject to them.  Abizadeh calls this the autonomy principle: it is 

the demand for justification of coercion.  Coercion is acceptable insofar as it is justified to the 

people who are subject to it and as a result it still respects their autonomy.  One subtlety of 

Abizadeh’s argument is that one need not actually be coerced to have one’s autonomy infringed 

upon.  One can be subjected to coercion without actually being physically coerced.  A threat 

actually coerces a person insofar as she believes the other will undertake what has been 

threatened if she performs the prohibited action.  That course of action is being removed as an 

option; she cannot freely undertake that action without the risk of punishment.  On the other 

hand, one can be subjected to coercion without actually being coerced: “an agent subjects 

another to noncommunitive coercion only if it undertakes an intentional act, or effectively 

authorizes a future act by its agents, whose normal effect is preemptively to deprive a person of 

the possibility of acting in some way she otherwise could have.”
133

  Being subject to coercion is 

to have some state act or future state act cut off some possibility for an individual with some sort 

of physical force.  Abizadeh gives the example of erecting physical barriers that block 

individuals’ movements.
134

  An act has been committed by a state by setting up a wall to block 
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people’s movement onto their territory.  This act removes free movement as a possibility for the 

individual.  It still may be a possibility, a physical possibility to cross the barrier but one does so 

at the risk of punishment: “the coercee is subject to coercion regardless of whether or not the 

state’s agents successfully prevent or compel that behaviour and regardless of the intentions of 

the coercee.”
135

  They are no longer free to perform the action that they could have if there were 

not a barrier blocking them.  Thus, we are subject to coercion even if it is not actually 

administered to our bodies and this is an infringement upon our autonomy.  These infringements 

must be eliminated, and if they cannot be, then they must be justified. 

Abizadeh supports the democratic theory of popular sovereignty as a theory of 

justification for free and equal individuals over the liberal theory of hypothetical justification 

because hypothetical justification does not satisfy our commitment to democratic legitimacy.  

Hypothetical justification determines what would be agreed to for free and equal individuals, as 

legitimate coercion.  But this position says nothing about the process of justification, whether 

people actually decide on what is legitimate.  This position may be able to determine what is just, 

but it does not satisfy our commitment to democratic legitimacy where the individuals are the 

subjects and authors of the law and recognize themselves as such.  For this reason, he is in favour 

of the democratic theory of popular sovereignty.  So, when a justification is owed to those 

subject to coercion, in democratic terms, “all such persons must have the opportunity (1) actually 

to participate in the political processes that determine how power is exercised, on terms that (2) 

are consistent with their freedom and equality.”
136

  The democratic theory determines who 

should be included in the actual debate when people are subject to coercion so that such coercion 

is justified.  This position satisfies our commitment to democratic legitimacy.  Laws that subject 
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people to coercion are legitimate only insofar as those subject to coercion can actually participate 

in the political debate—which recognizes each as free and equal individuals in order to justify 

that coercion—and give their assent.  If these conditions are met for democratic procedures, then 

our commitments to the autonomy of individuals and to political self-determination are satisfied. 

In regards to boundaries and border control, it is intrinsic to democratic theory itself that 

there is no right to unilaterally control one’s own borders.  There are two premises to this 

argument.  “First, a democratic theory of popular sovereignty requires that the coercive exercise 

of political power be democratically justified to all those over whom it is exercised, that is, 

justification is owed to all those subject to state coercion.”
137

  This premise combines what was 

said above about autonomy and democratic legitimacy.  If one’s autonomy is subjected to 

coercion, it needs to be eliminated or justified.  The justification that we are committed to is 

justification through participation in the democratic procedure as long as one is subject to 

coercion.  The second premise states a fact: “the regime of border control of a bounded political 

community subjects both members and non-members to the state’s coercive exercise of 

power.”
138

  Borders and their control infringe on individuals’ autonomy on both sides of the 

border.  Both political units restrict the other nonmembers’ possibility of movement into their 

territory thereby depriving them of an option that they could have undertaken and manipulating 

their possible movements.  Hence, since members and nonmembers of a polity are subject to the 

coercion of a state decision (how they control their borders), they should participate in the 

decision about the border control policy.  This is not a theory of being affected by a policy or 

law, whatever ‘affected’ may mean.  It is about being subject to coercion; it is about having 

one’s autonomy restricted and as a result requiring democratic justification. 
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 This argument assumes that democracy is fundamentally open, or what Abizadeh calls 

the unbounded demos thesis.  This thesis is able to justify to individuals as free and equal the 

status of territorial borders and their control through democratic participation by all subjected to 

their coercion.  Abizadeh believes that this thesis avoids two problems of the common view that 

understands democratic polities as necessarily bounded.  The first problem is the boundary 

problem that presupposes a people who is to take part in the process of democratic legitimation.  

However, this presupposition is not able to justify who should be included in the group called 

‘the people.’  It is an arbitrary demarcation that does not satisfy democracy’s commitment to 

legitimacy.  The unbounded demos thesis does not have to deal with this dilemma of arbitrary 

inclusion that must be legitimated since it is inherently open and does not exclude any person.  It 

is committed to every person taking part in the discussion about boundaries and border control.  

The second problem of the bounded demos is the externality problem.  By determining who 

members and nonmembers are, a state subjects nonmembers to coercion since they are no longer 

able to enter their territory without some accepted reason by the state, and this exercise of power 

is illegitimate on democratic grounds.  This conundrum is also avoided by the unbounded demos 

thesis since such exclusion needs to be justified to the nonmembers.  Since the bounded demos 

assumption has these logical problems, the unbounded demos thesis seems preferable seeing as it 

upholds our commitments to both autonomy and democratic legitimacy.   

In conclusion, all individuals need to be included in the justification of territorial borders 

and the power that they exercise since they subject all individuals to coercion.
139

  Although this 
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position is one about the justification of borders, my claim is that it is inversely a position about 

the right to free movement.  People should have the democratic right to determine what the right 

to free movement means.  They should be able to participate in a democratic discussion about 

their free movement since they are subject to the coercion of borders.  In addition, through such 

democratic participation, the human right to free movement is contextualized by coming to a 

decision that interprets what the right means and how it is justifiably infringed upon.  Only 

through democratic deliberation about borders and movement can this human right be justifiably 

and legitimately respected.  In order to accomplish this contextualization, democratic institutions 

will need to be constructed that allow this discussion to occur.  What these institutions would 

look like in the wider range of political decision-making will be described in the next section of 

this chapter.
140

   

At this moment, it is important to distinguish my position from Abizadeh’s.  Although I 

rely heavily upon his argument, I am situating his argument within a conception of human rights 

that requires meaningful contextualization of the right to free movement to legitimately 

substantiate it.  This aspect of contextualization of free movement is not part of Abizadeh’s 

position because he argues against the power of a state to unilaterally control its borders.  He 

suggests how borders can be justified and I take up that proposal in the next section.  It is 
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through this justification process that the human right to free movement is contextualized and 

given meaning that individuals accept because they have participated in determining its meaning.  

Abizadeh offers a criticism against the legitimacy of border controls, in essence, the democratic 

legitimacy (of borders), one of the commitments of state legitimacy; but he does not investigate 

the connection between democratic determination and the contextualization of human rights.  My 

project stresses the relationship between democratic procedure, human rights, and state 

legitimacy.   

Since Abizadeh has argued that democracy in principle requires an unbounded demos to 

legitimize itself, his theory may seem incompatible with Benhabib’s paradox of democratic 

legitimacy seeing as she believes that democracies require closure.  I think that both positions 

can be reconciled if we look more closely at the logic of representation.  The significant question 

is whether all political issues, such as borders, health care, social services, etc., subject all people 

to coercion.  I do not think that this is the case.  And I think that both authors recognize the 

others’ point of view.  Benhabib is open to different border regimes as she recognizes that 

political structures change and there is no inherent identity between popular sovereignty and 

territorial sovereignty.
141

  It may be the case that borders become open or more porous and that 

they should be open for discussion, as I have argued, but for her it does not change that fact that 

popular sovereignty has jurisdiction over the people it affects.  Similarly, Abizadeh notes that 

there may be different political jurisdictions and that is not contradictory to the unbounded 

legitimation of borders: “to say that democracy requires the existence of boundaries (i.e., 

differentiated political jurisdictions) is not to say anything about the kind of regime of border 

control it requires: democracies may require boundaries, but not closed boundaries under 
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unilateral domestic control.”
142

  Even though democracy is unbounded in principle in order to 

legitimize the boundaries between political units, it does not necessarily mean that there cannot 

be different political jurisdictions.  This is why the question about which issue requires 

legitimacy is important.  I do not think, as I argued above, that all issues extend to everyone 

especially in the sense that everyone is subject to coercion.  If a law about unemployment is 

passed half-way across the world, then that does not seem to subject everyone to coercion.  If 

one does not live where that law was passed, you are not subject to its coercion (probably in the 

form of paying taxes).  So, the logic of representation is context and issue specific.  Given the 

issue and who will be subjected to its coercion, we can then decide who needs to be represented 

in the democratic process.  Even though Benhabib says that democracies require boundaries, in 

the question of legitimizing territorial borders and their control we can say that the relevant 

scope or boundary is the Earth since all human beings that we know of live on the Earth.  It 

would still be unbounded in Abizadeh’s sense since it does not exclude any individuals and, for 

Benhabib, it does circumscribe a scope and boundary to the question of territorial borders.  

Hence, Benhabib’s requirement of boundaries for political jurisdictions is not necessarily 

incompatible with Abizadeh’s unbounded demos thesis. 

In her new book, Dignity in Adversity, Benhabib adds an appendix on Abizadeh’s article 

to her 2007 article cited above.  There she writes:  

I agree with Abizadeh’s account of the democratic principle of justification and his 

rigorous analysis which shows that border controls are regimes of coercion which can and 

ought to be subject to discourses of justification.  Insofar as his argument is that a 

unilateral system of border control cannot be normatively justified, I join him.
143

   

 

The issue for her, however, is whether the existence of border control actually subjects all to 

coercion, not only some individuals.  For her, this seems to imply that a world without borders is 
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the only one that can be normatively justified, but that claim cannot be reached on democratic 

grounds.  My concern with Benhabib’s criticism is: what does she think is entailed by the 

existence of border control?  Her criticism seems to imply that coercive threats only extend so 

far, and the best thing to do would be to deal with the most immediate cases, like citizens who 

have foreign family who wish to become members.
144

  But, a threat at the border does not stop at 

the most immediate cases—it applies to all potential migrants, especially in our contemporary 

world where people actually do have the possibility to migrate.  A threat as communicatively 

coercive bears on another insofar as their behaviour is altered by it.
145

  Since people have the 

possibility to migrate to countries that wish to keep them out, border control threats do have 

bearing on all individuals, not only some.  Border controls, being communicatively coercive, 

should require democratic justification by all since all are within that space of coercion in our 

contemporary world.  Practically, it would be best to start with the most immediate cases but, 

theoretically, we want to determine the scope of who is to be accounted for in all circumstances.  

One final point about Abizadeh’s position: he does not actually say what borders should look 

like; his point is that there needs to be democratic deliberation with all those subject to coercion 

to decide legitimately what powers borders have.  He does not determine the outcome of the 

democratic process. 

IV. Cosmopolitan Democratic Institutions and Diverse Political Communities 

My task now is to sketch out the reconciliation of democratic legitimacy through 

democratic institutions that perform different jobs.  I will present diverse political communities 

in which we are currently situated functioning at the same time as what Abizadeh has called 
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“cosmopolitan democratic institutions that have jurisdiction...to determine entry policy,”
146

 by 

having a tiered institutional structure where each level deals with specific tasks that require 

different scopes of democratic legitimacy.  In this way, most human rights will have their place 

in individual polities as they currently are justified, but the right to free movement which escapes 

individual polities can also be contextualized and interpreted through ‘unbounded’ democratic 

deliberation about borders, their control, and movement across them.  As long as the human right 

to free movement is respected as not being limited to a particular state, individuals, who are born 

into poorer countries and may have their human rights infringed upon as a result, are not 

imprisoned there. 

Ideally, such a picture should start with the global institutions since they legitimize the 

boundaries of individual polities and then divvy up the other concerns to domestic quarters.  

However, since our world is already divided up into states, it would be more constructive, I 

think, to work towards the global institutions.  Since, at least for economically secure countries, 

many political concerns and issues are already legitimized and just in that sense, we should 

accept what the nation-state has been able to achieve and look at building an institution beyond 

them to handle the questions of border legitimacy and free movement.  To give this institution a 

name for the sake of simplicity, I will refer to it as the BOMO institution (i.e. the BOrders and 

freedom of MOvement institution). 

As I argued above, some state coercion does not subject people who are outside of the 

jurisdiction of the state.  For example, the right to security of the person is a right that is 

protected within individual states by having an adequate police force and legal/judicial system.  

This right can only be secured at certain locations since it is a stationary right.  The right should 

be guaranteed exactly where you are.  It only crosses a border if you do and then it is the 
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responsibility of the new state you have entered to secure that right.  Individual states can 

perform tasks that do not extend beyond their jurisdiction.  As the right to security of the person 

exemplifies, there are issues that can be adequately dealt with at the state level.  There is no need 

in principle to go beyond it to secure certain rights.  As long as a state does not subject people 

outside of its jurisdiction to its power and that power is democratically legitimated, then that 

power does not need to be justified to people outside of that state.  To use Benhabib’s language 

and the device of the paradox of democratic legitimacy, some universal human rights are justly 

and legitimately contextualized through democratic decision-making by the people who are 

within that jurisdiction.  At the same time, these rights constrain the possible laws that could be 

passed through democratic deliberation.   

For the right of free movement that in principle should not be limited to a state, it requires 

a broader democratic institution, the BOMO institution, that allows everyone subjected to border 

coercion access to participation.  Since the BOMO institution encompasses everyone regardless 

of citizenship and location, its decision on free movement and borders will constrain the laws 

that individual states can pass in regards to those issues.  The main reason for this is that the only 

way for individual states to justify their decisions that subject nonmembers to coercion and at the 

same time infringe on the right to free movement is to have the global democratic discussion 

about border control.  A state’s legitimacy depends on the global democratic BOMO institution 

for two reasons.  First, the only way for a state to legitimize its borders and border practices is to 

include everyone in that discussion.  Second, as Benhabib pointed out, state legitimacy does not 

only depend on democratic legitimacy but also the recognition of human rights.  The only way to 

recognize the universal human right to free movement is to have a democratic decision made in 

BOMO that determines the status of that human right.  Once that decision has been made, states 
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can be judged whether or not they are respecting the human right to free movement or not.  The 

status of borders and border control, even though it depends on a democratic procedure and the 

outcome cannot be predetermined, I think would be significantly different than they are now 

given the economic situation into which most people in the world are born.  I think most people 

would vote in BOMO to be able to move to the richer countries of the world that have more 

economic opportunities.  Through such a vote, state borders would be legitimized at the same 

time as the human right to free movement would be contextualized and it would constrain 

decisions that states can make about their borders. 

The way that I envision the voting process to occur is through direct representation.  I 

think it is important that each individual has an actual say in the determination of their rights, and 

that they do not rely on a representative who could easily be caught up in broader political issues.  

Direct representation in BOMO would allow the rights-bearers to interpret their right to free 

movement without the mediation of another person that could ultimately work against them and 

produce the feeling of authorship that individuals receive through democratic procedures.  

However, direct representation on a global scale seems like an unrealistic task.  I think that there 

is an important point to bring up in response to this worry.  Since I do not expect BOMO to be 

created instantly, but instead to be attained over a significant period of time in which conflicts 

with the institution can be resolved, I believe that it is justifiable to put our faith in the 

development of technology through which a closer global, political community can arise.  

Technologies, such as the internet
147

 and developed security systems, would allow individuals to 

take part in BOMO without too much upheaval or an extremely long wait to have a decision to 
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be made.  Each individual could vote through a computer program at home or at voting stations 

if computers are not readily available to individuals.  Through the internet, direct voting is a 

viable option and reliance on politicians who represent individuals and who decide on a human 

right would be diminished.  The reason why I think that time is an important factor in this feature 

of BOMO is because adequate security systems need to be created to handle such massive 

decisions, not only in importance but in scale.
148

  Hence, BOMO would have direct 

representation of each individual in order to contextualize her right to free movement. 

But what does each individual vote on: all borders at once or each border specifically?  I 

believe that it is more justifiable and more suitable to vote on each border individually.  If all 

borders were to be voted on in one single decision, we would end with completely open or closed 

borders, or with something similar to the situation that we have now.
149

  This would still 

contextualize the right to free movement since the decision is made through BOMO by each 

individual.  But, there is a lot of danger in this totalizing decision since some countries as well as 

small, isolated communities that want to preserve their traditions would be at risk of losing what 

they deem to be valuable in their communities.  I think these cultural/linguistic worries that some 

communities have would be better suited to decisions being made on a border by border basis.  

But this cultural concern pushes the issue of weighting votes to those most concerned, and I will 

respond to this using two examples that depict the way BOMO would work. 

Taking two examples will help describe this process and how it can curb this concern.  

So, let’s say that there is to be a vote on the borders of the United States.
150

  Most individuals, 
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but especially poorer individuals, around the globe would like the opportunity to go to a 

developed country and be able to support themselves in an economy that has more opportunity 

for a financially secure and healthy life.  If everyone voted on the borders of the USA, they 

would probably be opened up quite drastically in comparison to their current manifestation.  The 

main reasons people have for voting to be able to enter the United States, or any developed 

country, I think would be economic opportunity and health concerns.  There is a commonly 

known correlation between poverty and health, and if poor individuals had the opportunity to 

move to a more prosperous country (especially, one with clean drinking water), they would 

probably take it out of concern for their own health.  However if we take another example of an 

isolated island in the Pacific that either no one or barely anyone travels to that desires to 

preserves their culture and language, then I think the result of a vote would be much different.  

First, I do not think there is much reason for non-inhabitants of this island to open up its borders.  

The island most likely does not offer much economic benefits to poorer individuals or health 

benefits even.  One of the few reasons I can think of would be for vacation, but I do not think 

that most people would consider ruining a culture for vacation purpose.  One of the aspects of 

BOMO that I will discuss below is that people from countries can go and make their case in the 

institution.  The islanders can present their reasons why they do not want foreigners to come, and 

this would allow voters to take those reasons into consideration.  With these reasons plus the 

added factor of destroying a culture in hand, I believe most people would be on their side and 

vote with them.  Deciding on borders as individual cases, I think can curb the worry of cultural 

loss as well as not requiring weighted voting.  The BOMO institution would rely on a strong, 

global public sphere in which reasons and dialogue can be exchanged and individuals’ positions 
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altered.  Through this public sphere, I believe it is legitimate to think that the cultural worries of 

small, isolated nations can be protected.  

V. Objections and Replies 

In this section, I will consider three potential objections to my position: (1) it requires a 

world government that could be despotic; (2) redistribution is the better course of action; and (3) 

it would allow capitalist domination. 

(1) One of the common worries when discussing democratic institutions beyond the 

nation-state is that the only way for them to function efficiently and to have any lasting power is 

for there to be a world government with centralized power.  This sort of implication relies on a 

Hobbesian understanding of state power and its justification: individuals sacrifice their natural 

power to a state for certain securities that are guaranteed by the powers conferred upon the 

sovereign.
151

  The implication assumes that states, like individuals, give up their power to a 

supra-national, world government that has control over all affairs in the world.  Even though we 

are not talking about absolute sovereignty like Hobbes was, this criticism questions how a supra-

national institution can enforce its decisions without being backed by a strong, central power.  It 

would seem, then, that the BOMO institution that legitimates borders and contextualizes the right 

to free movement requires a capable power to punish those who do not conform to the decisions 

of BOMO.  Such a capable power can only be couched in a world government.  This is an old 

worry for theories of international politics because if all power ends up in a centralized 
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institution there is no recourse to domination—power has been monopolized.  Kant recognizes 

this problem in his essay On the Common Saying: “such a state of universal peace is in turn even 

more dangerous to freedom, for it may lead to the most fearful despotism (as has indeed occurred 

more than once with states which have grown too large).”
152

  By giving all power to one entity, 

there is a substantial risk that some people could be discriminated against by the institution itself; 

and since the institution would have the power to enforce its decisions (i.e. with police), these 

individuals who have been singled out would have no protection against discriminatory policies 

and their situation would be legally legitimate.  In the case of BOMO, decisions may result in 

individuals from particular locations being contained and not allowed to leave.  They could be 

contained by police and would be in a worse off situation than they currently are without such an 

institution.  This situation effectively undermines the entire purpose of the BOMO institution. 

This is a legitimate concern and as a response I want to cast doubt on the necessity of a 

central, global power to enforce the decisions of BOMO.  Having a global political power to 

enforce decisions is not the only possibility for global or trans-national institutions; a type of 

federalism can also be sufficient.  James Bohman makes a case for institutional restructuring 

resulting in federalized demoi instead of a global demos.  He claims that democratic theory must 

also develop along with the challenges that the nation-state is encountering.  It is not adequate to 

redeploy a theory of democracy meant to solve the problems of the nation-state, so we should not 

assume that there will be a global demos or centralized world government.  He proposes a 

federation of demoi linked through democratic deliberation guided by the republican ideal of 

non-domination that requires “robust connections across diverse demoi and institutional 
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locations.”
153

  Bohman’s position is that, currently, there is high potential for domination across 

borders since dominated individuals cannot initiate claims in the countries where their 

domination originates.  For example, if an American lumber company has the commercial rights 

to a land and wishes to destroy an ecosystem for economic profit, then the only recourse that 

inhabitants have is to protest to their own government.  They cannot make a claim to the 

American government that their rights are being disregarded.  Bohman’s proposed resolution to 

such problems is to have democratic institutions that extend beyond borders where domination 

occurs.  These institutions need to be democratic and allow individuals from various countries to 

initiate deliberation and raise their particular concerns; in this way, sources of domination can be 

recognized and eliminated.  To recognize the freedom and equality of all individuals, they must 

have access to democratic deliberation in an international institution. 

The fact that there are still smaller units, the demoi, under these transnational institutions 

allows us to avoid a central sovereign power.  Transnational institutions will be spread amongst 

the demoi, not all in one location.  This will further build connections between the people of 

demoi that can support such an international system.  Furthermore, these smaller units, as well as 

their citizens, still have the capacity to resist decisions from a higher level.  Bohman provides as 

an example how the EU currently passes laws: “there is no one privileged place in which the 

popular will is located...The EU has no legislative body since its Parliament does not have the 

authority to enact the law directly.”
154

  This suggests that in order for higher-level decisions to be 

passed into law, it must come to a vote at the lower levels.  Hence, there is not the same prospect 

of domination since each individual will be included in the decision making process.  Bohman’s 
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theory offers another view on transnational institutions and governance that does not rely upon a 

centralized sovereign power and has resources to avoid global domination. 

The BOMO institution that I proposed would function along similar lines as Bohman’s 

demoi theory.  Even though there is a supra-national institution, that does not mean that states no 

longer play any role.  Citizens of a particular state could reinitiate an issue in BOMO about a 

particular decision if that it affects them in unforeseen or undesirable ways.  For example, 

individuals, through BOMO, make a decision to not allow corporations to immediately set up 

shop wherever they please and some people have a problem with this because they believe that 

corporations should be allowed to expand business anywhere.  Those individuals as 

representative of a state’s interest can go to BOMO and provide reasons in support of their view.  

Once these reasons have been given and it is a significant development of the argument, there 

could be another vote on this view that involves all those subject to coercion by border controls.  

So, even though there is a higher institution than the state that does not mean that the state no 

longer has any purpose in the case of borders.  The state still has a strong national public sphere 

in which individuals’ opinions can be formed.  The state still has the interest of its citizens to 

look out for, but it does not mean that the state holds the same power over outsiders as it 

currently does.  The transnational BOMO institution aims to protect individuals from the 

coercion to which current border controls submit them.  Individuals, states, and the transnational 

institution all have particular functions in my account.  States are not left without any power 

since they can still initiate deliberation; they just do not have the power to control their borders 

unilaterally.   

One final remark about BOMO: if there is no authoritative power, then what can we do 

with states that do not comply to the decisions of the institution?  One assumption of this project 
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is that states attempt to align themselves with justice.  I think that my argument above (section 

III) shows that this institution is required by the liberal and democratic principles by which states 

justify themselves.  So, states should not willingly reject the results of BOMO; nevertheless, this 

is still a possibility.  States may not reconfigure there border practice in the way that has been 

democratically decided even if they have already agreed to BOMO.  The two main methods to 

make a state comply are sanctions and boycotts.  If a state decides to disrespect BOMO by not 

complying with its result, then other states can impose sanctions onto the state or a boycott of 

goods.  These practices often result in internal frustration with a government that eventually 

concludes in compliance.  Given the fact that the state’s own citizens would have participated in 

the decision and at least some of them would not support the government’s decision, there would 

be tension within that state over its noncompliance.  These actions should eventually bring states 

in line with the democratic result.  This is a very practical concern; and since I see the creation of 

BOMO as the end of a long process, I hope that there would be greater international trust built 

between states by that time.  It might seem odd that I am defending the human right to free 

movement, yet I think that it is justifiable to boycott goods in certain cases, basically, denying 

the free movement of goods.  There is a distinction within the concept of free movement related 

the object of movement that bears on my view of the legitimacy of boycotts.  What is able to 

move is of utmost importance.  What I have been arguing for is a contextualized right to free 

movement for human beings, not goods.  The reason why the right to free movement is important 

is that if it is denied, then it can have adverse effects on an individual’s dignity.  Denying the 

movement of goods does not pose the same moral issue, even though denying the movement of 

goods might have negative effects on a nation’s economy and those negative effects may trickle 

down.  But, there is not a direct disrespect towards individuals by denying the movement of 
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goods through a boycott.  Hence, I think it is legitimate to still impose boycotts because there is 

no direct moral disrespect towards individuals that we consider free and equal. 

(2) One might object to my position stating that BOMO seems too messy and it would be 

easier to just redistribute wealth to provide options for individuals within their own countries.  

This way we would not need to spend the time and money building such an institution and we 

would not have to open our borders.  Redistribution would come to the same end.  This is a valid 

point of concern given that so much global political theory argues for this tactic.  My first 

counterpoint is to look at the numbers in redistribution.  In 2005, G7 countries redistributed 

0.29% of their gross national income (GNI) towards development in poorer countries; whereas 

non-G7 countries, surprisingly, redistributed 0.5% of their GNI.
155

  The international goal set by 

the UN through long-term commitments of various countries is meant to reach 0.7% 

redistribution by 2015.
156

  Interestingly, at the time of 2006 none of Australia, Canada, Japan, or 

the United States had agreed to that timeline.
157

  In a 2010 article that appeared in The 

Economist, it was indicated that the total amount of promised aid would not arrive: “Donors 

promised in 2005 to ramp up aid to Africa by $25 billion by this year. The OECD reckons that a 

little less than half of this increase will materialise.”
158

  These numbers seem to indicate that 

even with a worldwide program geared towards enhancing redistribution, major economic 

powers just do not seem to follow through.   
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Perhaps laying out the numbers in development aid is an illegitimate response to this 

objection, but it does reveal states’ habits in their current practice of redistribution.  Objectors 

could respond that there should be a global institution, like the one I propose, that is able to 

reallocate money from wealthy states, so redistribution would not be based on promises but 

concretized in international law.  This might be a fine proposal to tackle world poverty, but there 

is one thing about my position that this objection does not take into account.  The objection 

touches on one of the purposes of having a global democratic institution on borders and freedom 

of movement: to allow individuals to have more opportunity to live a decent life and to not be 

contained within the poorer country in which they were born.  But, the aspect that is missing 

from this objection that is most important for democratic legitimacy is the political aspect of 

recognizing the right to free movement through deliberative contextualization that BOMO offers.  

This process is the only way to adequately situate freedom of movement non-arbitrarily.  It is not 

up to states to decide what freedom of movement means; rights need to be contextualized 

through democratic processes that reflect individuals’ self-understandings.  Without BOMO, the 

right to free movement is arbitrarily determined since individuals have no role in its 

interpretation.  They have not determined for themselves what their right to free movement 

means.  As a result, global redistribution is a fine project, but it cannot be a substitute for the 

global democratic BOMO institution because the right to free movement would still not be 

legitimately contextualized in a political manner. 

(3) The last objection I wish to consider is one from a rather different, more sceptical 

position.  One of the stipulations I included in the right to free movement was that individuals 

should also have the right to work and sustain themselves wherever they go.  But does this right 

and the BOMO institution that contextualizes it only end up serving the purposes of capitalism 
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and dominating individuals in another way?  In a sceptical mood, it might seem that way.  

Michael Hardt and Antonio Negri claim that “as the world market is today realized ever more 

completely, it tends to deconstruct the boundaries of the nation-state.”
159

  The growth of the 

global market will find any way to get rid of obstructions, such as nation-state boundaries, in 

order to produce more profit.  Is BOMO only a puppet for the market?  Similarly, Pheng Cheah 

observes that “the moral universalism of human rights discourse can, paradoxically, be used to 

justify economic globalization as a form of postcolonial civilizing mission.”
160

  Human rights 

might just allow for capitalism to get a better hold on the world by grouping people all under one 

category imposing a western morality on all individuals and states.  This possibility is 

paradoxical because human rights, which are meant to secure people’s freedoms, may allow the 

capitalist market to step in and subject individuals to another form of domination.  In regards to 

the right to free movement, if borders are opened up and people are allowed to move freely, what 

is to stop big business from coming in and taking over the market, effectively resulting in a 

monopoly of products?  If individual states no longer have the power to exclude goods or people, 

what is there to stop corporations from entering and dominating the market?  In a commonly 

cited article, the Wall Street Journal called for open borders to permit the market to have free 

rein.
161

 

My reply to this rather sceptical, but very possible, situation might be viewed as evasive 

since I do not believe that it is the fault of the right to free movement that permits capitalism to 

function this way.  The destruction of national borders through the globalization of capital 

occurred long before BOMO would even be set up.  As Habermas notes, “nowadays all 

industrial countries are affected by the orientation of the investment strategies of ever more 
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enterprises to globally interconnected financial and labour markets.”
162

  Even though the nation-

state initially supported and fostered the capitalist system, it is part of the structure of capital to 

grow beyond its initial basis and become a global system.  Individual countries are now affected 

by financial decisions and labour issues from all over the globe.  Habermas points out exactly 

what was predicted by Marx and Engels in the Communist Manifesto: “The cheap prices of its 

commodities are the heavy artillery with which it batters down all Chinese walls....  It compels 

all nations, on pain of extinction, to adopt the bourgeois mode of production.”
163

  Capital’s 

nature is to expand and to hold everything within its grasp.  Seeing as this process was already 

recognized in 1848, it seems inappropriate to criticize the BOMO institution and freedom of 

movement as a cause of economic domination.  Economic domination was already underway 

long before the human right to free movement could conceivably be actualized.  What should be 

criticized is not a right that human beings should have or an institution that can recognize that 

right.  With a contextualized right to free movement many individuals would be able to escape 

the direst of circumstances.  The sceptical point of view I think would be better served if it 

attacked the root of the problem of capital and find modes of controlling financial practices in 

our current world.  In addition to this, even if the BOMO institution would open up this ugly can 

of worms, by not creating such an institution it would not get rid of the problems of capital.  So 

with the BOMO institution or without it, the capitalist system will still be a problem for these 

authors.  The benefits that the institution provides, a principled justification of the right to free 

movement and giving the opportunity to escape horrible living conditions to many, I think 

outweigh the potential risk of further economic domination.  Nevertheless, it may still be 

possible that there would be a global monopoly as a result of BOMO.  Like I said above, I see 

                                                           
162

Habermas, “European Nation-State,” 122. 
163

 Karl Marx and Friedrich Engels, The Communist Manifesto (London, UK: Penguin, 2002), 224. 



85 
 

BOMO as the end of a long process of conflict and cooperation that over time would build trust 

amongst peoples.  Hopefully, this greater trust would strengthen peoples’ commitments to human 

rights and to fight human rights violations across the globe.  In the case that there were global, 

capitalist domination, the danger that these authors see in such a circumstance is that individuals’ 

dignity would be sacrificed for the sake of profit.  Individuals’ lives would be dominated by the 

economic system.  But, if there were a strengthened commitment to human rights and to the fight 

against human rights violations, then hopefully people would be able to fight against such 

domination and constrain the forces of the market through strengthened human rights 

commitments.   

A place where the commitment to human rights can be strengthened in this case is in 

individual states.  The human right to free movement that is contextualized in BOMO’s decisions 

applies to human beings, not necessarily corporations.  The worry of a global monopoly can be 

withheld by individual states through legal constraints on foreign companies.  Recall Stephen 

Krasner’s distinctions within the term sovereignty: the BOMO institution does not take away 

domestic sovereignty.
164

  States are still in control of their domestic order, and that includes laws 

relating to the economy.  States still have the power to restrain and withhold corporations from 

their state through laws if there is the worry of human rights violations by those corporations.  

So, my claim here is that, over time and through trust-building interaction, global, economic 

domination is not a necessary result of BOMO as long as there is a strong enough commitment to 

human rights from individuals and institutions to defend themselves from exploitation through 

law. 

IV.  Conclusion 
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In this chapter, I have argued for two main points: first, that the justification and 

legitimization of borders and their control can only happen through a global, democratic 

deliberative institution; second, only through the BOMO institution can the human right to free 

movement be contextualized legitimately and non-arbitrarily.  The BOMO institution also 

weighs upon state legitimacy: individual states must give up their right to unilateral control of 

their borders and submit to BOMO’s democratic results.  If a state refuses to recognize and 

enforce BOMO’s decisions, then its control of that polity is less legitimate since it is refusing to 

recognize its commitment to human rights.  On this account, the recognition of the human right 

to free movement overrides state sovereignty and the state must limit its power to be considered 

legitimate in our political world.  In the next chapter, I criticize Canadian immigration policy in 

order to outline the content of the first step towards BOMO.  To arrive there, it will take a long 

process of political rearrangement and part of that process is to figure out how we can get closer 

to it from where we are now. 
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Chapter 4 

Is Canadian Immigration Policy Sufficiently Democratic? 

We have seen from the previous chapter that borders should not be unilaterally controlled 

by the political power within a territory because the only way to legitimately contextualize the 

human right to free movement is to include all those coerced by border controls in a democratic 

institution to decide on that power.  Effectively, this means that no state should be able to 

determine a policy of exclusion without including those to be coerced by such an exclusion.  

This, however, does not presently occur in our world.  All countries determine for themselves 

who they want to allow into their territory and to be a part of their economic and cultural life.  

Some countries are much more liberal to the extent that they may allow entry to many more 

individuals than other countries; but this is still an internal decision by one country alone.  Even 

with more liberal policies, in an immigration sense, that does not remove the injustice and 

coercion that takes place at state borders.  Based on my argument in the third chapter, it is not a 

legitimate position for states to determine their immigration policy on their own, although it is 

the historically and currently dominant position.  In order to secure full state legitimacy, the state 

must give up its power to control borders to the BOMO institution since that is the place where 

freedom of movement can be non-coercively contextualized.  Nevertheless, this would come at 

the end of a long process of institutional reform and, for this reason, I propose to criticize a 

current immigration policy, in particular, Canadian immigration policy.   

Canada, in popular culture, is viewed as a country of immigrants and as very accepting of 

difference.  This has not always been the case in law however.  We are viewed and we view 

ourselves generally as a nation who is accepting of difference, but this has been an after effect of 
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the Canadian Multiculturalism Act assented to in 1988
165

 and the Immigration Act from 1976.  

Prior to these laws, there were explicit laws about restricting entry to types of people based on 

discriminatory features, such as ethnicity, sexual orientation, etc..  The situation now is 

obviously much better in relation to the moral worth of individuals, but that does not mean that 

we should not aim to promote our human rights and political obligations to non-citizens further.  

I propose to criticize Canada’s most recent immigration policy ratified in the Immigrant and 

Refugee Protection Act and its more detailed counterpart, the Immigrant and Refugee Protection 

Regulations.  My main point of interest is the objectives of the Act and the point system that 

determines who may enter in the Regulations.  Since these laws are not determined through an 

institution like BOMO that includes all those coerced by border controls, I believe that these are 

not legitimate laws and do not stand up to the political and human rights principles of a country 

like Canada.  Canadian immigration law is presented in two documents, The Immigration and 

Refugee Protection Act
166

 and The Immigration and Refugee Protection Regulations.
167

  From 

now on, I will refer to the former as the Act and to the latter as the Regulations.  I begin by laying 

out the objectives of the Act that indicate the purpose of Canada’s immigration policy since they 

broadly reveal my point of concern, and then move on to the point system depicted in the 

Regulations. 

I.  The Act and its Objectives 

I will deal only with the relevant objectives to the economic migrant class; this means I 

will refrain from discussing objectives relating to refugees (3.2), family reunification (3.1(d)), 
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short-term residents/visitors (3.1(g)), and language (3.1(b.1)) as well as articles 3.1(e, f, i, j).  The 

remaining objectives pertain to the rationale behind including or excluding new immigrants.  In 

this regard, I will abstain from discussing the other migrant classes, namely, the refugee class 

and the family class.  I exclude the refugee class from this discussion because the motivation for 

permitting entry and giving permanent residency status to refugees is dependent on an 

international agreement to which Canada is signatory.  In these legal documents, Canada is 

recognizing its duty to safeguard individuals who are persecuted or in fear for their lives.
168

  For 

similar reasons, I exclude the family class.  Canada is recognizing that families should not be 

broken up because of the psychological effects that that situation can produce.   There is a moral 

obligation to bring families together and allow them to enjoy the benefits that families 

provide.
169

 

The objectives of the Act that I think are most relevant to my concerns are articles 3.1(a, 

b, c, h) because they stress Canada’s interest in having an immigration policy.  Here are the 

objectives: 

(a) to permit Canada to pursue the maximum social, cultural and economic benefits of immigration; 

(b) to enrich and strengthen the social and cultural fabric of Canadian society, while respecting the federal, 

bilingual and multicultural character of Canada;[...] 

(c) to support the development of a strong and prosperous Canadian economy, in which the benefits of 

immigration are shared across all regions of Canada;[...] 

(h) to protect the health and safety of Canadians and to maintain the security of Canadian society;[...].
170

 

 

One issue I would like to point out before explaining the objectives is that it is unclear whether 

each objective carries equal weight or is prioritized top down.  Nevertheless, each of these 

objectives indicates the fact that Canada has an interest in allowing immigrants to enter.  

                                                           
168

 The actual process for refugees’ entry is considerably more difficult than this statement suggests.  I do not mean 

to imply that there are no unjust practices within the refugee class. 
169

 Just like the refugee class, I do not want to deny questions of justice in the practical application of these laws. 
170

 Immigration Act, s.3.1.  
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  Article 3.1 (a) is indicative of the nature of Canada’s immigration policy in that it 

recognizes that Canada can benefit from this policy as the primary purpose of permitting 

immigration.  The three types of benefit, namely, social, cultural, and economic, that Canada will 

receive are also interesting since they reveal the values of Canada towards non-residents.  Non-

residents hold value only if Canada can benefit from them in one of the three modes Canada 

finds valuable; immigrants who add to what Canada already values will be allowed to enter 

given more specific conditions that I will discuss later on.  As long as Canadian society, culture 

or economy benefits from immigrants, it is permissible for immigrants to enter and make a life in 

Canada.  This is a highly self-interested position for Canada to take given that it does not 

recognize a moral obligation to non-residents who are not refugees or individuals who desire to 

be reunified with their families.  Articles 3.1 (b) and 3.1 (c) specify in more detail what 3.1 (a) 

means.  Article 3.1 (b) stresses the social and cultural benefits that Canada will receive from 

immigration.  Immigration is permissible insofar as Canadian society and culture benefit, yet 

immigration may be constrained if Canada’s bilingual and multicultural character is in jeopardy.  

I believe this article is meant to allow Quebec to have more control of their immigration policy 

to promote Quebecois culture and the French language within Canada.  Nevertheless, this article 

still reveals the ways in which Canada can benefit from immigration.  Similarly, article 3.1 (c) 

emphasizes the economic gain Canada should receive from immigration.  It also articulates the 

fact that all regions of Canada should prosper by permitting entry and resident status to non-

citizens.  This stipulation does not allow Canada to overtly favour one province or territory over 

another unless one is in need of growth and development.  Lastly, article 3.1 (h) refers to harmful 

agents from which Canada should be protected, and this law permits Canada to exclude those 

whom it finds harmful.  The first aspect to notice about this final article is that it designates 



91 
 

health and safety risks that could enter Canada, such as a foreign virus that could cause an 

epidemic.  The second aspect of the article refers to the maintenance of security in Canada.  So, 

Canada is allowed to exclude those agents who could disrupt security whoever they are and 

however Canada determines this feature of individuals.  In the end, all the articles aim to benefit 

Canada primarily and utilize immigrants to boost some lack in Canadian society.  Immigrants 

from the standpoint of the Act, even though they may also benefit from Canada’s immigration 

laws, are a means to an end for Canada.  The Canadian democratic process has set their 

immigration laws in their own favour, in terms of economic migrants, and do not consider a 

moral position in this determination. 

II. The Regulations and its Point System 

It is in the Regulations that the criteria to immigrate are codified for each of the migrant 

classes.  Specifically, the economic class has many divisions because there are different types of 

economic migrants.  For example, an entrepreneur brings money into the country to invest or, on 

the other end of the spectrum, a worker who is bringing some sort of skill into the country but 

not much money.  I will explain the point system, or the selection criteria, for economic migrants 

that establishes whether an individual is permitted to enter and become a resident in Canada.  

There are two general divisions in the economic class, namely, business migrants and skilled-

workers.  I am primarily concerned with skilled-workers since they are the larger group and have 

a more difficult point level to achieve.
171

  I briefly explain the point system to get a sense of the 

regulations involved in Canadian immigration policy. 

                                                           
171

 Here are the regulations for business migrants.  There are three classes of business immigrant: they are investors, 

entrepreneurs, and self-employed persons.  To be considered an investor, one must satisfy three criteria, namely, 

have business experience, have a net worth of $1,600,000, and intends to invest or has already invested a minimum 

of $800,000 in Canada.  An entrepreneur
171

 is someone who has business experience, a minimum net-worth of 

$300,000, and creates full-time jobs for Canadians.  Finally, a self-employed person is “a foreign national who has 

relevant experience and has the intention and ability to be self-employed in Canada and to make a significant 

contribution to specified economic activities in Canada.”  For these three types of immigrant, they are selected on 
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 The skilled worker class of immigrants represent the majority of individuals desiring to 

immigrate to Canada.  This class has a much higher bar to reach in terms of the point system than 

business migrants.  As a quick reference point, Table 4.1 (see below) indicates the point 

breakdown from the skilled-worker class from June 26, 2010.  The two criteria I think that are 

most important to explain are education and language proficiency since they are worth the most 

points and depending on where the applicants are coming from the most difficult to achieve.  So, 

I will quickly explain the others.  ‘Experience’ refers to full-time work experience in the 10 years 

prior to the individual’s application.
172

  The next criterion is the age of the applicant for which 

she can receive a maximum of 10 points.
173

   

Table 4.1 

Selection Factor Points 

Education  Maximum 25 points 

Proficiency in English and/or French  Maximum 24 points 

Experience  Maximum 21 points 

Age  Maximum 10 points 

Arranged employment in Canada  Maximum 10 points 

Adaptability Maximum 10 points 

Total Maximum 100 points 

                                                                                                                                                                                           
almost the same criteria as skilled-workers, whom I will discuss shortly, except for business-specific adaptability 

and experience criteria.  The amount of points required to become a resident of Canada for business immigrants 

depends on the amount of applications submitted, so this means that depending on the year it can be more difficult to 

become a resident if there are plenty of good applications.  Nevertheless, the minister in charge of these matters, 

once applications are submitted, sets and makes public the amount of points required.  Just to indicate what the 

figure might look like, prior to January 1
st
, 2002 business immigrants were only required to obtain a minimum of 35 

points out of 100 (Immigration Regulations, s.88-109).  If these individuals speak English and have some education, 

which most business people do, then they can obtain 35 points rather easily.  This is not unexpected however since 

one of the primary motivations for the Immigration and Refugee Protection Act is economic growth.  
172

 On the low end, one year experience yields 15 points; and on the high end, four or more years yields 21 points.  

Presumably, less than one year of experience yields 0 points (Immigration Regulations, s.80).   
173

 She receives maximum points (10) if she is within the age bracket of 21 to (less than) 50 years of age.  She will 

receive 0 points if she is younger than 17 or 54 or older (Immigration Regulations, s.81).
   

http://www.cic.gc.ca/english/immigrate/skilled/factor-education.asp
http://www.cic.gc.ca/english/immigrate/skilled/factor-language.asp
http://www.cic.gc.ca/english/immigrate/skilled/factor-experience.asp
http://www.cic.gc.ca/english/immigrate/skilled/factor-age.asp
http://www.cic.gc.ca/english/immigrate/skilled/factor-employment.asp
http://www.cic.gc.ca/english/immigrate/skilled/factor-adaptability.asp
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Selection Factor Points 

Pass mark 67 points174 

 

The criterion of arranged employment is dependent on whether the applicant will be employed 

once she enters Canada.
175

  The last criterion is adaptability, which means how easily an 

individual will integrate into Canadian society.
176

  

 Now I will breakdown, in my opinion, the two most important criteria on the points scale.  

An applicant should have some education to become a resident of Canada; receiving a zero in the 

category would greatly diminish the possible success of an application.  This criterion is 

determined by two factors: what level of education an applicant has achieved and how many 

years of schooling the applicant has completed.
177

  The maximum amount of points for education 

an applicant can receive is 25.  To be awarded that amount, the applicant must be at the master’s 

or PhD level and have completed at least 17 years of full-time studies.
178

  If the applicant has 

only completed high school, then she will only receive 5 points.  By not completing high school, 

an applicant would receive a 0 and greatly diminish their chances of successfully immigrating to 

Canada. 

                                                           
174

“Skilled workers and professionals: Who can apply—Six selection factors and pass mark,” Citizenship and 

Immigration Canada, modified June 6, 2010, accessed March 22, 2012, 

http://www.cic.gc.ca/english/immigrate/skilled/apply-factors.asp.  
175

 Immigration Regulations, s.82. 
176

 Five points are awarded for a maximum of ten under this category for each of the following: the educational 

status of the applicant’s spouse (if there is one); whether the applicant previously worked or studied in Canada on a 

visa; being related to a person living in Canada; having arranged employment (Immigration Regulations, s.83) . 
177

 Above the high school level, the Regulations make a distinction between non-university and university education.  

I will only invoke that difference for simplicity’s sake when the conditions do not match (Immigration Regulations, 

s.78).   
178

 For 22 points, an applicant must have three years of post-secondary or two or more years of university education 

and completed at least 15 years of full-time studies.  For 20 points, the applicant must have two years of post-

secondary education in general and completed at least 14 years of full-time studies.  For 15 points, the applicant 

must have one year of post-secondary education and completed at least 13 years of full-time studies.  For 12 points, 

the applicant must have one year of non-university post-secondary education and at least 12 years of full-time 

studies (Immigration Regulations, s.78.2). 

http://www.cic.gc.ca/english/immigrate/skilled/apply-factors.asp
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 The last piece of the point system puzzle is language proficiency.  This criterion is 

interesting in Canada because both official languages are relevant, making it quite difficult to 

achieve a full 24 points especially if the applicant is not from a French or English speaking 

country.  The applicant must specify in their application which language she wants to be her first 

language in Canada, either French or English, and claim the other as her second language.
179

    

There are four abilities that designate the applicant’s capacity in the official languages: speaking, 

listening, reading, and writing.  To receive a maximum of 24 points, the applicant must have a 

high proficiency in both official languages.
180

  If an applicant achieves a status of moderate 

proficiency in each category, then she would receive 16 points.
181

  And, finally, if an applicant 

achieves a status of basic proficiency in each category, then she will receive a maximum of 4 

points.
182

  So, maximum amount of points for the having basic proficiency is 4.  Finally, if the 

applicant reaches a benchmark level of 3 or lower in either language, then she will receive 0 

points. 

 The point system is a guide to non-discriminately judging potential permanent residents 

to see if they satisfy the purposes of Canadian immigration policy.  There are six categories that 

make up the system, but three of them hold the most weight.  Of those three, I believe education 

and language proficiency to be the most demanding.  These two criteria are very difficult for 

poor non-English and non-French speakers to satisfy, and, without high scores in these two 

categories, it makes immigration to Canada very difficult.  The point system is the way that 

                                                           
179

 In the assessment of an applicant’s language capacity, she is tested against two reference books, one for each 

official language, which set benchmarks that determine levels of competence (Immigration Regulations, s.79.2). 
180

 Each ability is worth 4 points at a benchmark of 8 or above in the first official language making a total 16 points; 

in the second official language, each ability is worth 2 points at the same level covering the remaining 8 for a total of 

24.  (Immigration Regulations, s.79.2(a))  It is possible to achieve lower levels for different abilities, so the amount 

of points received in the language criterion can be diverse.   
181

 To have moderate proficiency, the applicant must achieve a benchmark level of 6 or 7 and each ability, at that 

level in both languages, is worth 2 points (Immigration Regulations, s.79.2(b)).   
182

 At the level of basic proficiency, if the applicant is at benchmark level 4 or 5, then each ability is worth 1 point 

for a maximum of 2 in each language (Immigration Regulations, s.79.2(c)). 
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applicants are judged in the economic class, but first those applicants must be seen by Canada to 

be beneficial to Canadian society.  The Immigration and Refugee Protection Act sets out to 

determine who is useful to Canadian society and allows individuals to enter and become 

permanent residents on that basis.  For the most part, those who are economically valuable to 

Canada may enter; those who do not offer much in economic terms are less likely to gain 

admittance. 

III. A Unilateral, Self-Interested Immigration Policy 

Having laid out the part of Canada’s immigration policy that is not, at least, partially 

indebted to moral obligations gives us a view to recognize where it comes up short in 

comparison to recognizing the human right to free movement.
183

  In this section, I apply the 

conclusion to which I came in the previous chapter to criticize the laws described above.  The 

main problem with Canada’s immigration policy is that it is determined unilaterally, meaning 

that only Canadians have a voice in the power that their borders exercise. 

To situate my criticism of Canadian immigration policy, I restate the theoretical resources 

utilized and developed in the previous chapter.  The conclusion of that chapter was that in order 

to legitimately recognize the right to free movement states are required to relinquish unilateral 

control of their borders and border policies to a transnational democratic institution that includes 

all coerced by borders.  For a human right to be recognized, it requires a democratic process that 

                                                           
183

 Refugees and family reunification are two types of immigration that I believe are guided at least partially by 

moral concerns.   Even though states may not claim to determine their immigration policy by moral obligations, it is 

hard to see what the real motivating factor in these two migrant classes is without some moral obligations.  Refugees 

are taken in because most states are signatory to the UN’s Refugee documents.  Nevertheless, these documents are 

guided by moral considerations towards human beings.  Their justification is a moral one.  I believe that family 

reunification is also somewhat dependent on moral concerns because there is an awareness of the effects of family 

separation, especially on children.  Even though immigration policy is not couched in moral terms, I think it is 

justifiable to believe that at least these parts of it are guided by moral concerns.  My claim about economic migrants 

is that Canada is not guided by moral considerations, even at a basic level, in their interaction towards these 

migrants.  That is not to say that illegitimate discrimination is permitted, but aside from racism and similar forms of 

discrimination, no other moral concern is given towards these migrants in the determination process. 
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determines the meaning of a right for the people it is meant it protect and enable.  This process 

must be democratic because the people themselves to whom the right is to be applied need to 

give the right the meaning that they deem fit.  For instance, if a right were given a specific 

meaning in law but was not determined democratically, then there is far more potential for 

conflict arising from that determination for two reasons.  First, non-democratic procedures do not 

recognize individuals’ moral autonomy: individuals are not being taken as free individuals and 

consequently coerced by laws to which they themselves did not author.  This sort of 

determination of a right does not recognize individuals’ dignity as moral agents.  Second, 

conflict may arise because the right might not protect or enable the range of actions that the 

right-bearers believe the right should.  The right would be contextualized and interpreted in a 

way that does not suit the right-bearers.  Nevertheless, this does not mean that a democratic 

process of contextualization and interpretation does not include conflict, but it permits that 

conflict to occur within a space of reason-giving with minimal physical violence.  A democratic 

process, in regards to rights interpretation, allows individuals to recognize themselves as moral 

agents guiding their lives through their own political decision making.   

Drawing on Abizadeh, I came to the conclusion that for the right to free movement to be 

legitimately contextualized it requires a global democratic institution because borders coerce all 

individuals.  There are two principles to which modern democratic states are committed: to treat 

all individuals with dignity (regardless of citizenship) in accordance with human rights 

principles, and coercion must be justified through democratic processes that treat individuals as 

free and equal.  Since borders coerce everyone, they need to be justified through a democratic 

procedure that includes all those coerced.  For state actions to be consistent with the principles to 

which states are committed, they are required to give up control of their borders to the BOMO 
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institution.  It is not legitimate for states to coerce individuals through border controls insofar as 

those individuals have no say on the nature of their coercion through democratic procedures.  

The problem then for our contemporary states system is that the relevant scope of democratic 

inclusion in regards to freedom of movement is not being recognized.  The relevant scope of 

democratic inclusion is all individuals coerced by borders, not nationalized democratic 

institutions.  In this way, states will satisfy the dual conditions of legitimacy: democratic self-

determination and the commitment to human rights, in particular the right to free movement. 

Canada’s current immigration policy is far from this position since it is determined 

through the parliamentary process which represents the people of Canada and Canada alone.  

Nowhere in this process are non-citizens to be included.  Hence, these laws are unilaterally 

determined through the democratic representation process like all of Canada’s laws.  Seeing as 

border laws are coercive not only to those inside the borders, but to outsiders as well, they 

require justification.  Since Canada should uphold its commitment to justifying coercion through 

democratic procedures, and since border and immigration laws that admit individuals beyond the 

borders are determined unilaterally, there is a contradiction in Canada’s actions and 

commitments.  If it is committed to the political justification of its coercive acts, Canada must 

allow all those who are coerced a voice in the democratic process that determines immigration 

law.  What this means is that it will not only be Canadian citizens that are part of this process.  

Canadians cannot legitimately withhold inclusion on the question of borders and to outsiders 

whom their laws coerce.  Canada, and Canadians, should recognize that they need to be 

consistent in their commitments and, for consistency’s sake, outsiders should be included in the 

democratic process for immigration laws.  At the moment, only a small group of people decide 

who can enter Canada when in principle it should be everyone deciding on that law.  This is an 
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unacceptable form of rule from the perspective of deliberative democracy.  Thus, Canada’s 

immigration laws are insufficiently democratic for not including everyone who should be 

included. 

 Nevertheless, the democratic deficit is only one way in which immigration laws are 

deficient.  Seeing that there are two commitments that yield legitimacy, namely, democratic self-

determination and human rights, Canada’s immigration policy also does not satisfy the human 

rights aspect of legitimacy.  Their immigration policy does not respect the human right to free 

movement as a result of being unilaterally determined.  Human rights require interpretation 

through democratic processes in order to give them contextualized and useful meanings.  If 

human rights did not have contextualized meanings, they could not be relied upon by those who 

need them to safeguard their dignity when they have been disrespected by social and political 

decisions.  Through its immigration laws, Canada has determined to some extent what the right 

to free movement means for outsiders insofar as these individuals cannot enter Canada if they do 

not satisfy the conditions set out above.  Outsiders’ right to free movement is circumscribed by 

processes in which they are not included.  This method of determining the meaning of the right 

to free movement is not sufficiently democratic since the people are coerced without having a 

say in that decision.  Individuals need to determine for themselves in the relevant processes what 

their rights mean: they need to see themselves in their rights so that they protect and enable what 

they think needs protecting and enabling.  Since Canada’s immigration laws effectively 

determine what the right to free movement means for those whom are not included in that 

determination process, they are illegitimate on this second aspect of legitimacy. 

 These two aspects of legitimacy are very similar at this stage of criticism.  This is 

because I am criticizing an actual immigration policy at a time when there is no institution, like 
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BOMO, that can adequately contextualize the right to free movement through democratic 

processes.  Without such an institution, Canada’s immigration laws are insufficiently democratic 

because individuals who should be included are excluded.  At the same time, by virtue of the 

lack of the BOMO institution, the human right to free movement cannot be contextualized in the 

appropriate manner, and thus Canada is not satisfying its commitment to human rights (at least 

partially).  These two aspects of legitimacy are theoretically distinct, however, since it could be 

possible, in the case that BOMO is founded, that the right to free movement could be adequately 

contextualized and yet certain states do not accept the decisions of BOMO.  In this situation, the 

commitment to the relevant democratic procedure is satisfied, but states’ commitment to human 

rights is not.  In regards to my criticism of Canadian immigration law, these two aspects of 

legitimacy appear very similar as a result of there being no institution in existence to allow the 

actual separation of these commitments and their violation. 

 In order to be a fully legitimate state by recognizing the human right to free movement, 

Canada should retract its immigration policy and open itself up to the BOMO institution.  

Renouncing one’s undemocratic immigration laws and giving up that aspect of sovereignty to the 

BOMO institution is the only way for Canada to be considered fully legitimate.  It will produce a 

contextualized right to free movement by including in the democratic discussion everybody who 

is coerced by borders and yield legitimacy onto Canada.  Canada would no longer be coercing 

outsiders in an unjustified manner as well as respecting the human right to free movement by 

permitting the right to be contextualized in the relevant manner.  To claim to be a legitimate 

state, Canada needs to live up to its dual commitments, to democratic legitimacy and to human 

rights, by renouncing its unilaterally determined immigration laws and supporting the foundation 

of the BOMO institution. 
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IV. Conclusion 

I have argued that Canada’s immigration laws are undemocratic and do not live up to the 

commitments of a modern state for two reasons: there is a democratic deficit in the determination 

of those laws and they do not respect the human right to free movement.  I also presented in 

detail Canada’s objectives for their immigration laws, which were seen to be mostly self-serving, 

and the points system, which clarifies who may enter.  Nevertheless, Canada is not a special case 

in terms of unilaterally determined immigration laws.  It is an example of how a state defends its 

borders and the benefits within.  But Canada was used as an example for another reason: if it 

could be shown that its immigration laws are undemocratic and, consequently, illegitimate, then 

it should support the foundation of the BOMO institution.  Criticizing Canada’s immigration 

laws is meant to be a stepping stone towards that founding event that recognizes the human right 

to free movement and confers full legitimacy on states.  This criticism is intended as the first step 

towards that institution, and if it is an accepted criticism, then states should begin to move away 

from unilaterally determined immigration policies towards an international democratic institution 

that decides on borders and movement. 
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Chapter 5 

Conclusion: The Future of the Right to Free Movement 

My project has essentially been concerned with bearing out a relationship between three 

terms, however implicit that may seem.  This relationship forms what Benhabib has called the 

paradox of democratic legitimacy.  Those terms are democratic self-determination of a particular 

people, universal human rights, and democratic legitimacy.  The first two terms are commitments 

of democratic states that, as long as they are satisfied, confer democratic legitimacy upon those 

states.  These two terms are necessary and sufficient conditions for democratic legitimacy.  The 

commitment to democratic self-determination is the commitment to democratic procedures that 

allow the people of a state to determine their social and political lives.  Democratic self-

determination recognizes the moral autonomy of individuals since it permits them to create the 

political structure to pursue their lives free from the constraint of another.  Individuals create 

their own political world insofar as they are a part of the democratic procedure that determines 

what that world will look like.  Through this decision-making process, individuals can recognize 

themselves as free and equal people who are not under the yoke of another: their status as 

autonomous individuals is confirmed.  An important aspect of democratic self-determination is 

that decisions are made by particular individuals who form a group called ‘the people.’  These 

individuals all have distinct backgrounds and judgmental capacities; they have histories that 

sway their reasoning in democratic procedures.  For this reason, two groups of people most often 

will not interpret a law in the exact same way.  It is important to recognize that the democratic 

people are not an abstraction but group of living individuals with various beliefs, desires, and 

histories. 
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In the past, only democratic self-determination was required for democratic legitimacy.  

Being fairly novel on the political scene, human rights did not have the power to constrain states’ 

actions given that a long history supported their autonomy.  Nevertheless, it is now theoretically 

and politically recognized, although as a matter of degree, that states are required to uphold 

human rights as a condition of democratic legitimacy.  Substantial human rights are legal 

protections and enablers of all individuals regardless of citizenship.  Human rights constrain the 

actions of individuals and states upon other individuals.  As constraints, they open up the 

legitimate field of action in which individuals are permitted to live out their lives.  Human rights, 

in relation to democratic self-determination, constrain the decision making process.  Although 

democratic self-determination respects individuals’ moral autonomy by providing a political 

sphere to decide on their futures, it also has the possibility to strip individuals of their autonomy.  

It is possible that the people vote to enslave a minority group demeaning their status as human 

beings.  This is precisely the risk against which human rights are utilized to protect.  Human 

rights act as a constraint upon democratic decision-making in that there are some things that may 

not be taken away from individuals to secure their dignity.  Just like democratic self-

determination, human rights respect the moral autonomy of individuals but in a more absolute 

manner.  The autonomy that human rights preserve cannot be taken away or reduced: human 

rights provide a minimum level of autonomy that should hold in all circumstances.  Democratic 

self-determination respects individuals’ moral autonomy in theory, but also has the capacity to 

strip individuals of participation in that process in practice.  The goal of human rights is to 

protect against such moral degradation.
184

   

                                                           
184

 Human rights obviously do not only protect against democratic exclusion, but against many other moral harms, 

such as physical and verbal violence. 
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A key feature of human rights is that they are universal.  Their universality is meant in 

two senses.  First, human rights apply to all individuals as human beings without exception.  But 

secondly, and more importantly, human rights are said to precede any particularity.  They are 

universal because they apply to individuals not as members of communities with distinct 

historical practices, but as human beings.  The quality of being a human being precedes any fact 

of communal particularity.  Human rights protect the dignity that a person requires as a human 

being and in order to recognize themselves as such.  In this sense, human rights are logically 

prior to communal particularity.  Human rights then are universal because they apply to all 

individuals and apply to them before to any particularistic features of those individuals. 

The third and final term of this relationship, democratic legitimacy, is achieved by states 

by satisfying their dual commitment to democratic self-determination and to human rights.  

States are democratically legitimate if and only if their laws are democratically determined by 

the people who are subject to them, and they respect human rights and recognize human rights 

claims.  In the actual world, these criteria obviously admit of degrees of satisfaction.  But in 

theory, we can say that both of these commitments need to be satisfied for a state to be 

democratically legitimate.  Democratic legitimacy is a significant attribute of states: it is the 

attribute that allows states to act autonomously, without external intervention.  This is not a 

wholly accurate description because there are many external forces present in contemporary 

states.  Aside from these inevitable external forces, such as the UN or financial markets, states as 

democratically legitimate are politically autonomous.  Achieving legitimacy permits states to act 

on their own in political matters and determine their future orientation. 

As I said at the beginning of this conclusion, the relationship between these three terms 

has been called by Benhabib ‘the paradox of democratic legitimacy.’  This paradox exists 
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because of the two terms that democratic legitimacy relies upon.  Democratic self-determination 

is a particular act by a particular group of people; yet, human rights are universal and apply to all 

individuals.  How is it possible to satisfy a dual commitment to universality and to particularity?  

The quality of universality can never be removed from human rights: otherwise they would not 

be human rights in the way that we conceive of them—they could not protect individuals in the 

way that they require.  So, democratic legitimacy is a paradox because its terms are in conflict.  

This does not mean, however, that there is no resolution to the paradox.  It only means that it 

cannot be eliminated once and for all. 

The resolution of this paradox is found in democratic procedures that can contextualize 

human rights and give them meaning for the people they are meant to protect and enable.  This 

does not absolutely particularize human rights since they still hold universally, but it does 

provide a particular meaning for that human right.  It is not an absolute particularization because 

the right may be interpreted differently by different groups of people given their histories and 

dispositions.  So, human rights are still universal even though through democratic processes they 

are contextualized for a community and given specific meaning.  The interpretation of a human 

right through democratic processes yields democratic legitimacy yet never eliminates its 

paradoxical structure.  It is important to note that a contextualized right does not hold forever.  

That right, as a product of democratic deliberation, is always open to revision.  Over time, 

individuals may not be satisfied with the interpretation of the right because it no longer suits their 

needs.  The right requires a new interpretation through democratic processes that suits 

individuals’ needs and self-understanding.  Human rights as universal always need 

contextualization to perform their necessary function: protecting the dignity of each and every 

human being. 
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As I discussed, one of the consequences of this paradox is that democracy requires 

borders.  Democratic representation draws civic and territorial boundaries because the laws that 

bind and the rights that protect individuals need a circumscribed territory in which individuals 

act democratically.  Only the people in a territory can determine the laws that bind them.  One 

implication of the need for territorial borders is that the power of those borders can also be 

determined by the people contained within them.  This is precisely the claim I took issue with 

and determined that is does not recognize the human right to free movement.  My strategy was to 

take one right, specifically the human right to free movement, and question whether that right 

can be adequately contextualized through democratic processes at the same time as legitimizing 

border controls.  Given the theory of human rights that guided my project, the human right to 

free movement requires a democratic procedure to contextualize it.  I have argued that the 

contextualization of the human right to free movement and the power to control borders at the 

nation-state level are two inconsistent claims.  Drawing on Abizadeh, borders cannot be 

unilaterally determined and require a broader democratic institution that includes all coerced by 

borders in order to justify the power those borders wield.  This institution, which I have called 

the BOMO institution, is the place where the human right to free movement can be properly 

contextualized by all those coerced by borders.  This institution would take the power of border 

determination away from individual states and put it in the hands of the individuals coerced by 

them.  Hence, the stance that democracies have the right to control their borders is unjustified 

from the perspective of the legitimate contextualization of the human right to free movement.  

The theoretical paradigm of the paradox of democratic legitimacy, then, requires states to accept 

the BOMO institution and relinquish their borders to it for the sake of full democratic legitimacy.  

Since the only way to recognize the human right to free movement is through BOMO and states 
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must recognize human rights to be legitimate, states must give up control of their borders for 

legitimacy. 

In chapter 4, I applied this argument to Canadian immigration laws and found that 

Canada did not live up to its commitments in respect to the human right to free movement.  First, 

Canada unilaterally determines its border policy, meaning that it does not take into account the 

relevant democratic people to decide on borders.  Consequently, Canada does not satisfy its 

commitment to democratic self-determination.  Second, Canada’s immigration policy does not 

respect the right to free movement since it unilaterally determines its policy.  As I said above, the 

only way to recognize the human right to free movement is by contextualizing that right in an 

institution with the relevant democratic scope.  Canadian parliament is not such an institution 

since it only accounts for Canadian citizens.  For this reason, Canada does not satisfy its 

commitment to human rights, specifically the right to free movement.  Since its immigration 

policy is not sufficiently democratic and Canada has failed to live up to its commitments in this 

particular case, we can say that Canadian immigration policy is not a legitimate policy, and to be 

considered a wholly legitimate state Canada must open itself up to the BOMO institution. 

This project opens itself up to further questions that could not be properly discussed here.  

The most important question that arises is: What would citizenship look like in such a world with 

the BOMO institution?  This is a very difficult question and would run into many practical 

complications.  Although this is a question for further research, I can give an initial response.  I 

think that citizenship would be organized vertically.  Each person would be included in the 

BOMO institution no matter where one is, but then depending on the issues at stake, where one 

is becomes more of a relevant factor.  So after inclusion in BOMO, one would be a citizen of 

their individual states and so on down the line.  This position is not much different than what we 
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have in Canada at the moment: we are included in neighbourhood discussion, city, provincial, 

and federal elections.  This hierarchical structure of citizenship depends upon where we are.  But 

BOMO adds another layer to this structure in which everybody must be included to avoid 

illegitimate coercion.  To achieve this idea of citizenship would be an arduous endeavour, but it 

is the only way to adequately recognize the human right to free movement as well as the dignity 

inherent in all human beings. 
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