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ABSTRACT 
 

The Path of the Law: 
An Econometric Analysis of Ontario Municipal Board Decisions on Land Severance 

Appeals 
 
 
 
Ann-Renee Guillemette    Advisors: 
University of Guelph, 2012    Professor Alan Ker 

Professor Brady Deaton 
        

The Ontario Municipal Board (OMB) is a provincial land use planning and development 

appeal board.  The powers of the board are vast in comparison to other land appeal boards in 

Canada.  One of the most frequent appeals that the OMB adjudicates emerges from disputes 

between municipalities and landowners (or other members of the public) regarding the severance 

of land.  

 In this thesis I empirically examine factors that influence OMB decisions.  More 

specifically, I model the decision of an OMB adjudicator to affirm, or overturn, the decision of 

the municipality with regards to severance appeals. The explanatory variables include 

characterizations of the adjudicator – e.g., professional background, gender, experience, etc. – as 

well as characterizations of the OMB hearing – e.g., the number of participants (public and 

professional), etc. The empirical analysis allows for a better understanding of theoretical issues 

in the law-economic literature concerning judicial utility functions and the extent to which 

judges take into consideration their public and peer reputation (Posner, 1993). 
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Chapter 1. Introduction 
 
 

This thesis examines the factors that influence judicial decision-making within land 

severances in Ontario – specifically the decision-making of Ontario Municipal Board (OMB) 

adjudicators. In the remainder of this chapter, I briefly review and introduce the issue I examined 

and identify the objectives of my thesis. The first section provides a background and introduction 

to land use planning in Ontario and land severance activity in the province. The subsequent 

section introduces judicial decision-making literature that identifies the research, objectives and 

methods to be developed in this thesis. The chapter will conclude with a brief overview of the 

organization of this thesis.  

There are two specific goals I set out to achieve with this research and they are:  

1. To adapt a judicial utility function first developed by Richard A. Posner to the decision-
making process of the Ontario Municipal Board. 
 

2. To empirically test and assess the significance of OMB adjudicator characteristics and 
case details on the outcome of land severance appeals. 

 
 
1.1 Introduction to Land Use planning and the Ontario Municipal Board 
 

Land use planning and development in Ontario is very distinct from other provinces as it is 

the only province to have a land use appeal board, the OMB, with the ability to overturn local 

municipal land use decisions. The OMB also holds other various powers not held by other 

provincial appeal boards. It hears appeals on several land planning areas that reference Official 

Plans (OP), zoning by-laws and site plan controls. These are drafted and developed by each 

municipality in accordance with Ontario’s Planning Act. The purpose of the latter is to promote 

sustainable economic development and provide a land use planning system led by provincial 

policy initiatives (Planning Act, R.S.O. 1990, c. P. 13, s. 1.1). The Planning Act also allows the 

1	  
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Minister of Municipal Affairs and Housing to issue policy statements on matters relating to 

municipal planning that are of provincial interest (Planning Act, R.S.O. 1990, c. P. 13, s. 3).  

The Provincial Policy Statement (PPS) is another major part of land use planning and 

development in Ontario. It is issued under the authority of Section 3 of the Planning Act 

(Provincial Policy Statement, 2005). The PPS provides a broad direction for land use planning 

and sets the minimum standard for planning authorities. There are review periods conducted on 

the PPS, the most recent one launched in 2010. This review period allows the public to comment 

on any policy that may need clarification or ones they feel should be eliminated or included in 

the newly revised PPS. 

Public commentating allows the concerns of individuals and communities to be addressed 

in provincial policy considerations. The OMB also fulfills this role in a land use-planning 

context. The public can appeal planning decisions made by municipal planning committees. 

There are several advantages and disadvantages of this appeal process. For example, one 

advantage is the ability of developers to appeal and receive permission to develop a parcel of 

land where the municipality had originally rejected the application. This provides a higher degree 

of development, and possibly a higher degree of profit for that particular region. On the other 

hand, residents of that area could interpret this as a disadvantage. A land development could 

have been originally rejected by the municipality to protect certain aspects of that land such as 

wetland preservation, an important aspect of environmental quality for that community. Thus, 

support for and opposition to the OMB is divided among all types of groups – residents, 

developers, local politicians and municipalities themselves – which has created conflicts between 

every level of land planning and development in Ontario. 
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Other authors (Simpson and Alcolba 2011, and Chipman 2002) have addressed 

opposition to the OMB and its existence in Ontario. “The Board has outlived its usefulness as a 

planning appeal tribunal…Other provinces have established tribunals to exercise jurisdiction 

over some elements of planning, but none has given a single body the power to review all 

municipal planning decisions” (Chipman 2002, 191). Considering that the OMB plays such a 

crucial role in land use planning and development in Ontario, examining the way adjudicators of 

the board decide appeals is an appropriate staring place to address these concerns. To this 

author’s knowledge, there has been no attempt to empirically analyze the decision-making 

process of the OMB. Other studies (Chipman 2002) have attempted to examine trends in appeal 

case data to showcase certain tendencies that the board might have adopted but employ no 

empirical analysis to their research.  

 

1.2 Land Severances in Ontario 
 
In Ontario, land severance decisions are important. Between the years 1990 to 2009, there 

were 103,505 severance applications, of which 19,703 were new lots created on agricultural land 

(Caldwell et al., 2011). The majority of these new lots were for residential purposes, which 

caused a loss in prime agriculture land during that period, directly affecting Ontario’s agriculture 

industry.1 Decisions to grant these severances are done by either the municipalities, or if 

appealed, the Ontario Municipal Board (OMB). Thus, it is essential to determine the factors that 

may affect the decision-making process as these decisions define the overall layout of the 

province. 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 According to the Provincial Policy Statement, Prime Agriculture lands are any lands in Ontario 
designated as Class 1, 2, or 3 soils, with Class 1 being the highest quality of agricultural lands. 
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1.3 Introduction to Judicial Decision-Making Research 
 
This section introduces and reviews judicial decision-making literature and research. Specific 

factors and variables used in this these studies are presented in order to motivate the research 

addressed in this thesis. All studies reviewed attempt to explain the behavior or decisions made 

by judges in a legal context: i.e. deciding cases, publishing legal opinions and following 

precedent.  

Studies looking at judicial decision-making have considered a number of factors 

including individual characteristics such as experience, tenure, educational background and 

gender. Taha (2004) found that specific background variables such as tenure, American Bar 

Association (ABA) rating and previous professional experience affected the choice to publish an 

opinion. His most significant variables on the decision of a judge to publish an opinion were 

tenure and ABA rating. Other studies such as Merritt and Brudney (2001) also looked at the 

factors affecting the decision to publish an opinion. They did not consider tenure of the judge but 

did find that the average age of the panel and attendance at an elite law school affected the 

decision to publish an opinion. Taha (2004) also looked at the effect of attending an elite law 

school, but this was found insignificant in his analysis. Ashenfelter, Eisenberg and Schwab 

(1995) also considered attendance at an elite law school and, like Taha (2004), found no 

significance. In fact, the majority of Ashenfelter et al (1995) judicial characteristic variables 

showed little affect on the decision-making of judges. The only noteworthy ones were the 

religion and gender of the judge, though even this had only a modest effect. 

In their study, Baye and Wright (2011) were interested in the education background of a 

judge. Their main goal was to determine whether the economic background of a judge would 

affect the probability of a party to appeal an antitrust case. They found that the higher the 
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economic training of the judge, the less likely a party was willing to appeal the decision. While 

their analysis was purely empirical, these findings have important implications for the effect of 

judicial background on decision-making behaviors.  

Case specific details have also been analyzed and found to affect the decision-making of 

judges. Merritt and Brudney (2001) found that judges were more likely to publish opinions on 

cases rejecting union claims rather than favoring them. However, after reviewing the literature in 

this field, focus is mainly given to judicial background characteristic or institutional influence 

but fail to include specific case details (Sisk, Heist and Morriss 1998, and Taha 2004). This 

thesis provides case specific details such as council representation and expert witness assistance. 

Unlike Merrit and Brudney (2001) who provide different types of cases, this thesis is restricted to 

cases only related to severance appeals.2  This is justified further 

in chapter four. 

The majority of the studies discussed in this thesis focus on empirical analysis but 

research in this field provides both theoretical and empirical approaches to the decision-making 

of judges. However, when applied to land planning appeal boards, there is little empirical 

evidence, if any, that exists in this area. This thesis attempts to fill that void by empirically 

analyzing the decision-making process of the OMB. Accomplishing this goal is done by 

observing outside influences such as gender, professional background, experience and specific 

case details on the final outcome of an appeal.  

 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 The OMB receives appeals related to several land use topics. Severance applications have been chosen 
for this study due to the high number of consents the board receives every year and to other data 
limitations discussed further in Chapter four. 
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1.4 Purpose and Objectives 
 
The purpose of this thesis is to provide the first empirical assessment of factors that influence 

the rulings of OMB adjudicators. I examined a host of factors, one of which is influenced by a 

seminal article by Richard Posner (1993) in which he specified a judicial utility function.  In 

Posner's article – which I review more fully in chapter three – he argues that judges may be more 

responsive to the concerns of their peers than the general public. The data gathered in this thesis 

provides a unique opportunity to explore Posner's argument further. In this regard, one issue I 

assess is whether variation in public participation in OMB cases explains the likelihood that an 

OMB adjudicator will rule in favor of a land severance application.  

In regards to my second objective – to empirically test and assess the significance of OMB 

adjudicator characteristics and case details on the outcome of land severance appeals – appeal 

case data from 2007, 2008, and 2009 was collected to accomplish this goal. It is anticipated that 

the database will provide the opportunity for future empirical research in this area.  

 

1.5 Thesis Organization 
 
The remainder of the thesis is organized as follows. Chapter two provides a background on 

the OMB and a general outline of land use planning and development in Ontario. It also reviews 

literature on judicial decision-making and several key factors that were empirically examined in 

this thesis. These factors are divided into two categories: 1) individual adjudicator characteristics 

and 2) case specific information. Case specific variables represent individual factors that are 

present in each appeal case such as the number of participants and council representation. 

Chapter three reviews the judicial utility function first developed by Richard A. Posner. One 

area of judicial decision-making – reputation – is addressed by Posner and provides the basis for 
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the theory developed in this chapter. Several other authors have used his theory of utility 

maximization to model judicial decision-making. Based on these previous applications, a utility 

maximization model for OMB adjudicators is presented. This model is the basis for the empirical 

modeling to be done in Chapter four. 

Chapter four introduces both models to be used for empirical analysis. The Linear Probability 

Model was used as the base model and the Probit Model as the second. Limitations of each 

model are also discussed. Each model was tested for heteroskedasticity – due to the nature of the 

dependent variable – and results from these tests are presented.  

Chapter five discusses the case data used for analysis and limitations that were present in the 

collection process. Following this is an introduction of the dependent and independent variables. 

For the independent variables, each one is classified into one of two categories: 1) individual 

adjudicator characteristics or 2) case specific variables. 

Chapter six presents regression results and analysis. The LPM regression results are 

introduced first. However, the main discussion is based on the Probit model. Chapter five also 

presents a discussion of the main variables of interest and how results differ from anticipated 

hypotheses.  

Chapter seven summarizes the results found in Chapter six as well as the remainder of the 

thesis. Implications and contributions of this thesis will be outlined to provide perspective on the 

goals accomplished by the research conducted. Following this is a discussion of limitations and 

restrictions that were present. Suggestions to improve upon these limitations are discussed to 

further emphasize the importance of continued research in this field. 
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Chapter 2: The Ontario Municipal Board 
 
 This chapter will provide a description and background of the OMB and how it has 

acquired the powers it possesses as Ontario’s land use planning and development appeal board. 

The subsequent section will identify both categories of variables evaluated in this thesis. 

Specifically, adjudicator characteristics to be analyzed will be discussed and motivated by 

relevant judicial decision-making literature that has conducted similar analysis in legal court 

contexts. This will also be done for case specific details of OMB appeals. 

 

2.1 What is the Ontario Municipal Board? 
 

The OMB is an appeal board for Ontario land use planning and development purposes. 

Its official mandate states that it is “an independent tribunal subject to the rules of natural justice 

and the requirements of the Statutory Powers Procedures Act” (OMB, 2010). The principle of 

natural justice, according to the OMB, entails an individual's right to know of any decisions or 

actions that could affect his or her interests, and affords them an opportunity for a fair hearing to 

address the individual's concerns, and a means to rectify them (OMB FAQ).  

Before it was established in 1932, the OMB began its first duties in 1902 as the Ontario 

Railway and Municipal Board (ORMB). ORMB was established because cities were growing 

rapidly and disputes between street railway companies, the public and municipalities arose 

regarding location of lines, fares, rental fees, etc (Chipman 2002, 12-13). Therefore, the 

government of Ontario enacted railway legislation to give jurisdiction to regulate ongoing 

railway operations. Powers of the ORMB eventually grew and then in 1932, ORMB became 

simply OMB. As the years past, the province continued to pass on land planning and 
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development issues to the board, which eventually led to its current state as the focal point for 

land dispute resolution in Ontario.  

There are currently 27 members on the Board, including an executive, alternate executive 

and executive vice-chair of the board, 5 vice-chairs and 19 full-time members. In an e-mail 

correspondence with the office of the Lieutenant Governor, it was communicated that 

appointment to the board is made by the Lieutenant Governor in Council with the advice of the 

Executive Council, the cabinet members of the government in power. Once appointed, members 

are required to attend monthly training workshops on topics such as change in legislation, recent 

court decisions and techniques on how to conduct hearings and mediations (Caldwell, 2004). 

New members are also trained by senior members of the board as part of a mentoring process. 

With the exception of this coupling process, hearings are usually only conducted by one 

adjudicator. 

 

2.2 Appeal Process 
 

The process that leads to an appeal is as follows. An individual or firm seeking to 

develop an area of land must apply for approval to do so with the municipality. If the 

municipality rejects the development application, the individual or firm has the opportunity to 

appeal to the OMB. The board can then decide to over-turn the decision made by the 

municipality based on evidence provided by parties represented at the hearing or find in favor of 

the original decision. An interested party or individual that does not agree with the decision of 

the municipality can also launch an appeal. This is usually done when the municipality grants the 

severance and a third party – i.e. a neighbor or an association – opposes the severance 

application. 
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When matters are appealed to the board, the OMB takes on the role of the local 

approving authority and can make any decisions that the authority could have made (Redmond 

and Associates, 2007). Specifically, the adjudicator becomes the decision maker or steps into the 

shoes of the decision maker. Once the decision has been delivered, the implementation process 

can be done directly by the board or the adjudicator can authorize the approving authority to do 

so. OMB decisions can only be appealed on legal or procedural matters to the Ontario Divisional 

Court and not on the factual aspects of the decision itself. 

There are several types of appeals that can be received by the OMB. Table 1 outlines 

these different types and provides the number of appeals received in each category for the years 

2006-2009. With the exception of minor variance applications, the second most frequent appeals 

received by the board involve consent disputes. The latter represents any application involving a 

severance of land, whether urban, rural or agricultural. Another interesting detail to notice in 

Table 1 is the decreasing trend in appeals received by the board. In the 2006-2007 term, the 

board received 1,932 appeals but only received 1,581 appeals in the 2008-2009 term. The reason 

for this decrease is difficult to interpret but may be a noteworthy trend when discussing the need 

for the board in Ontario.  

 
2.3 Other Canadian Provincial Appeal Boards 
 

As already mentioned, the authority of the OMB is not shared across the country. The 

powers of the board as they are today are vast in comparison to other land appeal boards in 

Canada. For example, Saskatchewan has the Saskatchewan Municipal Board (SMB) but is only 

responsible for approving local improvement initiatives and municipal capital debt financing 

(Redmond and Associates 2007, 7). Under the Saskatchewan Planning and Development Act, 

municipalities must establish Development Appeal Boards (DAB) to hear appeals related to 
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subdivision applications or disagreements related to the administration of zoning bylaws. Unlike 

OMB adjudicators who are appointed by the Lieutenant Governor in Council and under the 

recommendation of cabinet members of the government in power, local municipal councils 

appoint members of these boards. 

Alberta’s appeal board is called the Municipal Government Board (MGB) but like the 

SMB, it does not nearly possess the powers of the OMB. Appeals to the MGB are only in 

specific areas of subdivisions and development applications. It can overturn the decision of 

municipal council, like the OMB, but is more restricted in its subject matter (Redmond and 

Associates 2007, 10).3 Other provinces such as Prince Edward Island have commissions that do 

not have any legal authority to change bylaws or regulations like the OMB and MGB and are 

solely responsible for reviewing whether municipal council applied bylaws or regulations 

correctly. 

The Assessment and Planning Appeal Board of New Brunswick has slightly more 

authority than PEI’s Regulatory and Appeals commission on appeals concerning subdivision and 

land use permits. However matters related to zoning applications cannot be appealed to the 

board. It is also divided into 11 panels, each of them representing a particular region with one 

common chairperson and two other regionally appointed members (Redmond and Associates 

2007, 15). 

 

 

 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 The Municipal Government Board can only hear appeals of subdivision and development applications 
related to the following: a “Green Area”, which is located primarily in the northern half of the province, 
usually excluding lands within an urban municipality; an area bounded by or containing a body of water; 
an area within 0.8 km. of a highway (with posted speeds of 80+ km. per hour); and, an area located near a 
sewage treatment or waste management facility. 
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Table 1 OMB File Types Received 

File Types 
Received (Appeals 
and Applications) 

2006-2007 2007-2008 2008-2009 

Minor Variances 551 578 552 
Consent 341 279 260 
Zoning By-laws 340 275 190 
Official Plans 210 198 162 
Zoning Refusal or 
Inaction 188 172 163 

Plans Subdivision 
109 95 68 

Municipal 
Structure 
(including site 
plans) 

119 92 83 

Development 
Charges 15 16 15 

Land 
Compensation 47 25 29 

Capital 
Expenditures 11 8 9 

Joint Board 1 0 2 
Total 1,932 1,763 1,581 
Source: Ontario Municipal Board, Annual Report 2008-2009. 
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2.4 Factors Affecting Judicial Decision-Making: Adjudicator Characteristic Variables 
 
2.4.1 Experience 

 Unlike judges appointed to various levels of courts, OMB adjudicators do not enjoy life-

tenure on the board. They are assigned a certain tenure that can be viewed on the Public 

Appointment Secretariat (PAS) website which begins and ends with a specific date, month and 

year (Public Appointment Secretariat).  

When modeling the decision-making of judges, controlling for experience or tenure of 

the judge has been done in previous literature. Taha (2004) includes a tenure variable in his 

model, arguing that “A person with experience writing decisions as a state or local judge may be 

more efficient at writing decisions as a federal judge.” (Taha 2004, 12). This variable was found 

to be significant and having a positive effect on the probability of publishing a decision. He 

argues that a longer tenure might translate into a higher confidence in publishing one’s opinion.  

For an OMB adjudicator, a longer tenure may be an indicator of greater efficiency and 

expertise with the appeal process than an adjudicator with limited experience. The ability to 

render an accurate decision will depend on the adjudicator’s capacity to understand all the 

hearing details and expert witness testimony. Furthermore, since local municipalities draft their 

own planning documents, their decisions related to land severances should be the best expression 

of local planning policies. A newly appointed adjudicator to the board might be hesitant to 

overturn these decisions. However, an adjudicator with several years of experience may feel 

more comfortable to reverse these decisions.  

One aspect to keep in mind is the fact that the direction of this variable depends on the 

party launching the appeal. Consider the following examples. If the original decision of the 

municipality was to deny the severance application, the applicant has the option to appeal that 
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decision to the OMB. If the adjudicator assigned to the hearing has over ten years of experience4, 

the probability of overturning the original decision – i.e. granting the severance – may increase. 

However, if the original decision was to approve the severance, and a party other than the 

applicant launches an appeal, the probability of getting the severance approved may decrease. 

 

2.4.2 Professional Background 

The OMB appoints adjudicators with a variety of backgrounds, ranging from planners 

and lawyers to journalists and former mayors. The two most common ones are a professional 

planner and lawyer. Since all appeals are land use and planning related, a professional planner 

may have more experience in these matters than, for example, an adjudicator with a journalism 

background. This could have a significant affect on the final outcome of an appeal since planners 

may be more efficiently apt to interpret planning documents. 

Studies have shown that the professional background of judges may affect the decisions 

they deliver in legal courts. Baye and Wright (2011) argue that a judge lacking economic training 

may be unable to fully comprehend antitrust cases due to their complex expert economic and 

econometric analysis. They found that the decisions delivered by untrained judges are 

significantly more likely to be appealed than decisions given by judges trained in basic 

economics.  

Taha (2004) also accounted for the judicial background in his model. Specifically, he 

included a dummy variable that coded if the judge attended an elite law school. His justification 

was that elite law schools accept better-qualified applicants and, thus, this might increase the 

probability to publish an opinion. Some of his other background variables included judges who 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 The dataset collected allowed for an interval between 4 to 24 years of experience. For more information 
on variable statistics, see Appendix A.1 and A.2. 
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had previously served as a prosecutor, defense attorney or full-time law professor. The only 

significant variable in Taha’s (2004) analysis was the effect of holding a prior political position, 

which increased the probability of publishing an opinion by 26%.  

 Receiving an education in journalism or planning studies will create a significantly 

different background. However, OMB adjudicators with different backgrounds all hear the same 

land use planning appeals. Thus, accounting for the professional background of the adjudicator 

may provide some discussion as to whether all professional designations are capable of 

identically assessing land use planning appeals. 

2.4.3 Gender 

 The OMB appoints both female and male adjudicators. The evidence of differentiation 

between female and male decision-making has been controversial. Some studies (Walker and 

Barrow, 1985) argue that it does play a role in legal decision-making and provide empirical 

evidence that it does in fact make a difference. However, other studies find the gender variable to 

provide little to no significance on the outcome of cases (Sisk, Heise and Morriss, 2004).  

For example, Walker and Barrow (1985) provide evidence that male judges support 

personal rights claims more frequently than their female counterparts. However, they also found 

no gender-based differences when evaluating cases of particular interest to women such as 

gender-discrimination, sexual harassment and maternity rights (Walker and Barrow 1985, 607). 

In this thesis, the gender variable is expected to be exogenous and should have no impact on the 

final outcome of a land severance appeal. 
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2.5 Factors Affecting Judicial Decision-Making: Case Specific Factors 
 
2.5.1 Hearing Participation  

 OMB hearings are open to the public. As a result anyone, with or without, an interest in 

the case at hand can attend the hearing. They are advertised on the OMB website under the 

section “E-Calendar” (OMB E-Calendar). Some of the public preent at a hearing will request 

participant status, allowing them to testify and present their arguments to the parties present. 

Others present will simply attend and not request participant status. This can be for several 

reasons. If a single individual represents a neighborhood association, the remainder of the 

association can simply be in attendance without having participant status, thus designating that 

individual person to speak on behalf of the entire group.5 

 There have been many studies conducted on the importance of public participation in 

democratic contexts such as environmental protection procedures, setting agendas and devising 

policy. Rowe and Frewer (2004) define public participation as “the practice of consulting and 

involving members of the public in the agenda-setting, decision-making, and policy-forming 

activities of organizations or institutions responsible for policy development.” (Rowe and Frewer 

2004, 512). Rowe and Frewer (2004) devise an agenda to test for the effectiveness of public 

participation but don’t actually evaluate it. They simply provide an outline for future research.  

This is directly applicable to the role of the OMB in policy development. The board does 

not set policy but they are responsible for interpreting and applying the policies set by the 

province in the PPS and Planning Act. Evaluating the effectiveness of public participation at 

OMB hearing in a policy-setting context is beyond this study’s reach. The reason to account for 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 Due to the nature of the data, differentiating between attendees that requested participant status and 
those that did not is not identified in this thesis. Public participation is recorded according to the number 
of people that attended the hearing and that were acknowledged in the decision. Each decision is written 
by the adjudicator that was assigned to the appeal. 
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the level of participation is to test whether OMB adjudicators take into account public interest in 

severance applications. By accounting for the level of public interest, an OMB adjudicator may 

be responding to social pressure or, alternatively, they may use it as a measure of the loss, or 

gain, of the appeal depending on the character of the case. Thus, the final outcome of the appeal 

would be affected by the adjudicator’s reaction to the number of participants opposed or in 

support of the severance. For example, the adjudicator can observe the amount of opposition 

present and may want to preserve a good reputation with the public. Consequently, as the 

number of participants opposed to the severance increases, the probability of getting a severance 

approved decreases. 

 

2.5.2 The Presence of an Expert Planner 

A severance application submitted to the municipality will always require the review and 

authorization of a qualified planner. Municipalities staff qualified planners for this particular 

purpose to ensure proper development in their region. Thus individuals or groups appealing tend 

to hire a planner to argue in favor of their position. Once the board has qualified the planner as 

an expert in planning matters, the planner will then provide viva voce6 evidence that is relevant 

to the severance in question. Depending on the particular case at hand, the planner will usually 

discuss the severance in reference to the Provincial Policy Statement and argue its consistency, 

or lack there of, with Official Pans, Zoning-Bylaws, and any other relevant policy application.  

 The discussion surrounding the planner will be divided into three different scenarios: 1) 

the applicant has a planner but the opposition does not, 2) the opposition has a planner but the 

applicant does not, and 3) both the applicant and opposition have a planner. When a professional 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 Viva voce, in legal terms, is defined as a testimony given orally or verbally as opposed to, for example, a 
disposition. 



	  

	   18	  

planner is summoned to give planning evidence on behalf of a party, he or she is presenting 

evidence solely on the planning merits of the application in order to prove that the severance 

meets the standard of “good planning”.7 

The case where both the applicant and the opposition do not possess a planner has been 

recorded but will be omitted from the discussion in this section. This is done in order to focus on 

the effects of the presence of a planner and how one party may be better off than another when 

represented by an expert. Since the OMB must be consistent with all planning documents, one 

might expect that having a planner would increase your probability of getting a severance 

approved. If the applicant has hired a planner but the opposition does not, the only expert 

evidence that the OMB adjudicator will hear is from the side of the applicant. Thus, the incentive 

to deviate from an expert to a non-expert testimony is marginal.  

This point can be clarified by addressing the ability of interpreting relevant planning 

documents. A non-expert has had minimal or possibly no experience interpreting these 

documents and does not have the ability to determine if a severance is in fact “good planning”. 

On the other hand, an expert planner has studied, read, and applied these documents to every 

planning matter he or she has encountered. Hence, the adjudicator can easily see that the 

probability of obtaining a consistent and reliable application of the planning documents is greater 

in the expert testimony. Since the adjudicator is also considered an expert in planning matters, he 

or she may trust or have a higher regard for expert testimony at a hearing. For example, the case 

where the opposition has a planner and the applicant does not, the adjudicator will likely favor an 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
7 It should be noted that in this study, I do not attempt to analyze weather the application is in fact 
consistent with the 2005 Provincial Policy Statement or other planning documents. Accounting for the 
presence of a planner is done solely to determine a pattern that may be present when a planner or planners 
are present at a hearing. 
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expert testimony that is arguing against the severance on the facts that it does not represent 

“good planning” as opposed to a non-expert testimony. 

The third scenario is where both the applicant and opposition have a planner. It should be 

noted that some hearings have more than one planner present. Examples consist of the applicant 

providing his own planner and also having the city planner summoned to provide a second 

opinion on the severance application. Based on the data collected – which will be discussed 

further in Chapter four – the maximum number of planners for a party is two. Therefore, this 

thesis will account for the presence of one or two planners for each party.  

The final outcome when both parties have planners is a little more difficult to predict. 

Both planners for each side are providing expert planning evidence but are providing different 

interpretations of the planning documents. At the end of the hearing, the adjudicator will side 

with one planner over the other. The decision to pick one over the other is based on the 

interpretation of planning documents the adjudicator prefers more. Specifically, it is the one with 

higher credibility that is supposed to dictate the preference. 

 

2.5.3 Agricultural Related Severances 

 The 2005 Provincial Policy Statement has a section dedicated to agriculture. The general 

theme of this section is to protect agricultural related lands and to promote future agricultural-

related uses for these areas (Provincial Policy Statement, 2005, s. 2.3.). Other sections such as 

Settlement Areas, Rural Areas and Long-Term Economic Prosperity also refer to agricultural-

related areas. They do so in order to minimize the impact on agricultural lands and defer any type 

of non-related development that may affect agricultural operations away from these areas.  
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Municipalities also have their own Official Plans that establish certain policies for 

agriculture. However, the main theme for the province is to protect these areas. I expect that the 

OMB will try to restrict agricultural-related severances. Consents to sever may cause an over-

development of the area and restrict future agriculture use of these lands. Thus, the probability of 

getting a severance approved will decrease when it is agricultural-related. 

 

2.5.4 Original Decision of the Municipality 

 When a severance application is submitted, it is the task of the Committee of 

Adjustments (COA) for that particular municipality to review the application and either approve 

or deny it. If it is denied, the applicant has the option to appeal to the OMB to have the decision 

reversed. If it is approved, however, the appeal can be made by anyone with an interest in the 

application: a neighbor, a community association or even the city itself. If the applicant is not the 

appellant, then the original decision of the municipality was to grant the severance. 

Consequently, allowing the appeal would overturn the original decision and deny the severance.  

Chipman (2002) provides some evidence on a possible trend between the interest of the 

municipality and OMB decisions.  

“Approval rates during all approval periods have been substantially higher where 
municipalities supported the applications than where they were opposed. This reflects 
the board’s policies…of treating the decisions of municipal councils as being the best 
expression of local public interest, and of being reluctant to interfere with the council 
decisions unless satisfied that they were based on inadequate approval procedures or 
information.” (Chipman 2002, 54) 
 

Thus, if an appeal reaches the OMB and the original decision of the municipality was to approve 

the severance application, I expect that the probability of getting a severance approved will 

increase because the OMB will support the original decision of the municipality. 

 This chapter has provided the background and motivation for this thesis. A review of the 
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OMB and its function was presented along with an introduction to other land use appeal boards 

in Canada. Following this, other research in this field was discussed in order to provide an 

appropriate context for factors being evaluated in this research. Expected outcomes were 

presented based on these previous studies and will be referred to when discussing final results in 

chapter six. The next chapter will present the theoretical framework developed for this thesis. A 

base theory will be presented followed by the adaption developed for the OMB. 
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Chapter 3. Theoretical Framework: The OMB Utility Function 
 
 This section will present a judicial utility function first developed by Richard A. Posner 

(1993). His model is applied to appellate judges but has been used by several other authors as a 

foundation for modeling the behavior and decision-making of judges. Posner (1993) includes and 

describes several variables in his model – which will be presented and described below – but for 

the purpose of this thesis, focus will be drawn to the concept of reputation. Specifically, it has 

been argued that judges seek the approval of fellow judicial colleagues and utility is maximized 

based on this assumption. Posner claims that reputation among peers is significantly more 

valuable than public reputation, which is the reason why he excludes the effect of public interest 

from his model. However, after describing Posner’s utility function, and other research in 

judicial reputation, I will present an argument for the claim that public reputation does play a 

role in judicial decision-making. This will be done specifically within the decision-making of an 

OMB adjudicator. 

 

3.1 Judicial Utility Model 
 
 The empirical analysis in this thesis examines a host of factors that have been identified in 

previous literature. These studies were discussed in chapter two and were mainly dominated by 

empirical analysis without a theoretical framework. However, judicial utility functions have been 

developed in the literature – the majority of them drawing reference from the utility function 

developed by Posner (1993). After reviewing this literature, it seems that the study of judicial 

behavior is left with a lack of research combining both a theoretical and empirical analysis. This 

thesis hopes to fill some of that void by providing both a theoretical model and empirical 

analysis of this theory within an OMB adjudicator context. 



	  

	   23	  

 In his paper “What do Judges Maximize? (The same thing everybody else does)”, Posner 

(1993) develops a judicial utility function that attempts to explain the maximizing behavior of 

appellate judges. This is a purely theoretical approach to modeling judicial behavior, as there is 

no empirical analysis in his paper. His formal utility model is presented as 

𝑈 = 𝑈(𝑡! , 𝑡! , 𝐼,𝑅,𝑂)                                                          (1) 

where 𝑡!   𝑎𝑛𝑑  𝑡! are time allocated to judging and leisure respectively. I is pecuniary income, R is 

reputation and O represents all other sources of utility that a judge might face such as popularity, 

prestige, and avoiding reversal. The effect of each of these variables is interpreted in a judicial 

context to clearly illustrate how the utility of a judge might differ from a regular actor. For 

example, in general, an increase in income is said to increase the utility of leisure relative to 

work due to the diminishing marginal utility of money (Posner 1993). However, Posner argues 

that this might not be the case for judges since judging as a profession can produce a non-

pecuniary utility.  

 

3.2 Judicial Reputation 
 

Posner (1993) argues that reputation is major factor in the judicial utility function. Other 

scholars have also addressed the potentially large contribution that reputation plays in judicial 

decision-making. Miceli and Coşgel (1994) also develop a judicial utility function that focuses 

on the creation of precedent and reputation. The authors present two possible outcomes for their 

reputation variable based on the decision to follow or depart from precedent.  

Miceli and Coşgel’s (1994) overall expected utility is divided into two terms.  

The first term, 𝑉! 𝑥! , represents private judicial utility,  where   𝑥! is the outcome of the case by 

judge t. Specifically, it is the private utility a judge will gain by deciding a case one way or the 
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other. The second term 𝑅! 𝑥! , the reputation of judge t, is conditional on following precedent. 

Specifically, judge t will either follow the precedent set by judge t-1 on the outcome of his case, 

𝑧!!!, or will create his own precedent. If judge t diverges from precedent, his reputation becomes 

a function of u, the utility gained if judge t+1 follows his decision, and d, the disutility if judge 

t+1 diverges from his decision. 

 Like Posner (1993), Miceli and Coşgel’s (1994) do not provide any empirical analysis to 

accompany their theoretical advancement of judicial decision-making. They develop the 

reputation variable based on precedent to demonstrate the incentives present for judges to either 

follow or diverge from their legal colleagues. This will affect the reputation of the judge and, 

consequently, how they decide cases.  

Miceli and Coşgel (1994) also touch on the importance of considering where the 

reputation of a judge counts most. “The emphasis on reputation immediately raises the question 

of the audience among whom the reputation is sought” (Micheli and Coşgel 1994, 37). However, 

as mentioned and demonstrated above, legal research, including Micheli and Coşgel (1994), has 

ignored or chosen to exclude the effect of public interest in judicial decision-making. To 

incorporate this type of variable – the reputation amongst the general public – would add another 

dimension to the audience being considered when modeling the effect of reputation.   

 The difficulty with a theory on judicial reputation and other determinants of judicial 

behavior is the creation of an empirically testable hypothesis. Schauer (2000) acknowledges 

Posner’s contribution to the advancement of a theory of judicial decision-making. However, he 

criticizes the lack of empirical evidence in this area and proposes researchers to take the next 

step by “formulating testable hypotheses, and then proceed further to test them in a systematic 

manner” (Schauer 2000, 636).  
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 This thesis uses this approach to develop a hypothesis regarding the effect of peer and 

public reputation. Specifically, judicial reputation is extending beyond the legal professional 

audience to add a second dimension to the influence of reputation. Posner (1993) argues that 

internal or peer reputation is of primary concern to judges and asserts that external concerns are 

not taken into consideration. The next section attempts to extend the utility function developed 

by Posner (1993) and to apply it to an OMB context by including the effect of external concerns. 

 

3.3 The OMB Utility Function 
 

A major motivation for the theory presented in this thesis is the type of reputation 

considered by previous studies. When modeling the decision-making behavior of judges and how 

reputation plays a role in the judicial utility function, reputation is solely considered in the 

context of the legal profession such as lawyers, other judges, scholars and students who study the 

evolution of law (Miceli and Coşgel 1994). These professional circles are considered as the only 

audience affecting judicial reputation. However, as will be argued in this section, cohort or peer 

reputation is but one audience that should be considered when modeling judicial reputation. 

 The focus of this section will be to expand and develop the discussion surrounding the 

reputation variable that legal scholars have considered in their judicial utility functions. 

Specifically, the utility that judges – or OMB adjudicators in this case – gain when 

acknowledged by peers as well as public support or opposition to the case. By including the 

latter, this thesis will be creating a new dimension to the judicial utility function, one that 

incorporates a second audience among whom the reputation is sought. This is the major 

contribution of this thesis and will hopefully generate a new way of thinking about the source of 

judicial reputation. 
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Thus, equation (1) is now defined as  

𝑈 = 𝑈(𝐼,𝑅(𝑅! ,𝑅!),𝑂)                                                (2) 

where R represents reputation and has been extended to include both peer (𝑅!) and public 

(𝑅!)  reputation for OMB adjudicators. In order to accurately test whether public reputation 

affects the utility of a judge, a measure of public interest must be developed and collected. This 

was not done by Posner or any other law and economics study analyzing the decision-making of 

judges. Therefore, when public reputation is discussed in this section, it is done in the context of 

the adjudicator recognizing the number of public participants opposing or supporting the 

severance application. 

 Reputation for OMB adjudicators is a function of 𝑅!, the reputation amongst fellow 

expert colleagues, which can include expert planners, engineers, or any type of witness that was 

summoned or appeared at the board to provide expert testimony. As Posner (1993) has argued, 

judges gain utility from enhanced reputation from the legal profession at large (Posner 1993, 11). 

It can be argued that OMB adjudicators gain utility from a greater reputation amongst their 

professional circle in the planning profession. Thus, the effect of peer reputation on the utility of 

an OMB adjudicator will be positive. This is shown in equation 3 as the partial derivative of the 

utility function (2) with respect to 𝑅!, the reputation amongst expert colleagues: 

   
!"
!"

!"
!!!

> 0                                                          (3) 

An OMB adjudicator will favor the opinion of an expert witness at a hearing over a non-expert 

witness in order to increase his or her reputation amongst the planning community. This 

increased reputation is represented by a positive affect of 𝑅! on the utility of the adjudicator. 

 Reputation is also a function of 𝑅!, the public reputation that an adjudicator gains by 
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favoring the public support for, or opposition to, the severance application. Applying the same 

partial derivative to equation 2 with respect to the public reputation variable, we obtain: 

!"
!"

!"
!!!

> 0                                                        (4) 

which states that the OMB adjudicator will gain utility by recognizing the amount of support or 

opposition to the severance application. This will in turn affect the final outcome of the 

severance appeal since the adjudicator will factor this presence into his or her final decision. 

To clearly understand the effect of 𝑅! – public reputation – on the adjudicator’s utility, 

consider the following example. Suppose the number of participants for the severance is far 

greater than the number opposed. The adjudicator will consider this support for the severance 

and gain more utility in approving the severance since he or she may face positive responses 

from the community. Conversely, if the number of participants against the severance is higher, 

approving the severance may cause the adjudicator to face adverse feedback from the 

community. Therefore, by approving a severance with a great amount of opposition, adjudicator 

utility will decrease. 

Using Posner (1993) as a base model, this chapter has provided an extension to the 

judicial utility function by presenting a claim that not only peer, but public reputation also plays 

a role in the decision-making of OMB adjudicators. The next chapter will present a description 

of both the Linear Probability and Probit model used as regression analysis. This will be 

followed by an outline of the dependent and independent variables collected and an explanation 

of how each variable was extracted from the dataset. 
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Chapter 4. Empirical Framework: LPM and Probit Model 
 
 This chapter will present both empirical methods used to test the decision-making of 

OMB adjudicators. The first method used was a Linear Probability Model (LPM) regression, 

which is treated as an Least Square regression with a binary dependent variable. However, 

having a binary variable of 1 or 0 can be problematic when using a linear probability model. 

Thus, a Probit model was also used. Model limitations for each framework will also be presented 

in this chapter. 

 

4.1 Linear Probability Model 
 
 The first model assumes a linear relationship between the dependent variable of 

approving or denying a severance and two categories of independent variables. This was done by 

estimating a linear probability model, which is the expected value of Y as a linear function of 

some independent variables and modeled as: 

𝐸 𝑌 =   𝑋!𝛽                                                         (5) 

where 𝑥!𝛽 is the linear function to be estimated with 𝑥! as a vector of independent variables and 

𝛽 as a vector of coefficients to be estimated. Since the dependent variable is a binary response, 

we have the following: 

𝐸 𝑌 = 1 ∗ 𝑃𝑟𝑜𝑏 𝑌 = 1 +   0 ∗ 𝑃𝑟𝑜𝑏 𝑌 = 0                                (6) 

𝐸 𝑌 = 𝑃𝑟𝑜𝑏(𝑌 = 1)                                                 (7) 

𝑃𝑟𝑜𝑏 𝑌 = 1 =   𝛽!𝜏 +   𝛽!𝜌 + 𝑒                                           (8) 

where τ represents the individual characteristics of OMB adjudicators and ρ represents the case 
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specific details of each appeal. 

 

4.1.1 LPM Limitations 

To empirically model the decision-making of OMB adjudicators, an LPM regression was 

used as the base model. Since the dependent variable is a binary response of 0 or 1, the 

interpretation of the linear regression cannot simply be the predicted value of Y (Severance) for 

that combination of independent variables. Rather, it is interpreted as the predicted probability 

that Y=1 (Severance=1) for that combination of independent variables.  

There are several problems with the use of a linear regression when using a binary 

dependent variable. First, it assumes a linear relationship between the dependent variable and 

independent variables, which may not necessarily be the case. There are also some technical 

problems associated with the model’s probabilities. The interpretation of the LPM is the 

predicted probability of a particular event occurring. Thus, the dependent variable must be a 

probability measure, which is restricted between 0 and 1. Since a linear regression does not pose 

any constraint on the estimated variable, it is free to range between negative and positive infinity. 

This may not pose a serious problem if predicted values do not fall largely out of range. 

However, it demonstrates that the assumption of linearity is violated when dealing with a binary 

dependent variable. 

The advantage to using this method is because it is simple to estimate. Interpreting the 

results are based on the estimated coefficients and are assumed to have a linear relationship on 

the dependent variable. Thus the effect of an independent variable can be strictly pulled from the 

magnitude of the estimated coefficient. However, as mentioned above, this simplicity comes at a 

cost and will be discussed below in more detail. 
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4.1.2 Heteroskedasticity in the LPM 

Another problem with using a binary dependent variable in a linear regression is the 

occurrence of heteroskedasticity. In a linear regression, it is assumed that Var(𝜀!) =   𝜎!! ; i.e. all 

disturbances have the same variance. This is usually not the case with a binary dependent 

variable. The estimated variance and covariance matrix will be biased and inconsistent which 

will render the hypotheses tests no longer valid. Testing and correcting for heteroskedasticity 

was done using White’s Test in Stata 12.0 after running a simple linear regression.  This test 

regresses the squared residuals of the original regressions onto the original independent 

variables, their cross products and the squared of all regressors. 

 

Table 2 LPM Heteroskedasticity Test 

White's Heteroskadasticity Test 
Chi2(1) Prob>chi2 
13.37 0.0002 

 

Table 2 confirms that heteroskedasticity is present in the LPM regression. The small 

probability value allows rejecting the null that there is a constant variance in the model. To 

correct for this in the linear probability model, regression results in chapter six in Table 5 contain 

heteroskedasticity corrected standard errors. 

The next section will describe the Probit Model, which is used as an alternative regression. 

 

 4.2 The Probit Model 
 

The LPM model described above is an OLS regression used when the dependent variable is a 

binary response of 1 or 0. However, with a binary dependent variable, the use of an OLS 
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regression has been shown to be misspecified. A general description of the Probit model will be 

beneficial to demonstrate why this model was employed.  

Recall that we are interested in determining Pr(Y=1) and since our dependent variable is 

binary, using equation 8, we obtain 

Pr 𝑌 = 1 = Pr 𝑌∗ > 0   

= Pr 𝛽!𝜏 +   𝛽!𝜌 + 𝜀 > 0   

= Pr  (𝜀 > −[𝛽!𝜏 +   𝛽!𝜌])  

= 1− Pr 𝜀 < − 𝛽!𝜏 +   𝛽!𝜌   

= 1− 𝐹 − 𝛽!𝜏 +   𝛽!𝜌                                                (9) 

where F is the cumulative standard normal distribution and is symmetric about 0 and ε is the 

error term assumed to be normally distributed with mean zero and standard deviation of one 

(Greene, p.737). Then we have 

Pr 𝑌 = 1 = 1− 𝐹 − 𝛽!𝜏 +   𝛽!𝜌   

= 𝐹 𝛽!𝜏 +   𝛽!𝜌   

= Φ(𝛽!𝜏 +   𝛽!𝜌)                                                      (10) 

Since the Probit follows a normal distribution, it follows the cumulative standard normal 

represented as  

Pr 𝑌! = 1 𝑥! = !
!!!!

𝑒!
!!!!!!

!

!!!
  𝑑𝑥 =   Φ 𝑥!𝛽

!!!
!!                      (11) 

From equation 11, we obtain the following likelihood  

𝐿 = Φ 𝑥!𝛽 !! 1−Φ 𝑥!𝛽 !!!!!
!!!                                 (12) 

and the following log-likelihood 

𝑙𝑛𝐿 = {𝑦! ln Φ 𝑥!𝛽 + 1− 𝑦! ln Φ −𝑥!𝛽 }!
!                       (13) 
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The log-likelihood function is non-linear and has no closed-form solution for β but numerical 

maximization techniques can be employed to obtain coefficient estimates. The estimated 

coefficients in a Probit model, however, should not be interpreted the same way as the linear 

model. In order to determine how the change in these predictors translates into the probability of 

observing a binary outcome of 1 or 0, marginal effects need to be computed.  

 Equation 10 can be redefined to represent conditional probabilities to compute these 

marginal effects. For simplicity, 𝛽!𝜏 +   𝛽!𝜌  will be redefined as the general form 𝑋′β  to 

demonstrate the following: 

Pr 𝑌 = 1 = Φ 𝑋!′β                                                       (14) 

and the conditional probability is defined as 

!"# !!! !!)
!!!

=   Φ 𝑋!′β   β∗                                               (15) 

where β∗ is simply the estimated coefficient of the coefficient β for the independent variable  𝑋!.  

 

4.2.1 Heteroskedasticity in the Probit Model 

As discussed in section 4.1.2, the LPM model is modeled in a way that will undoubtedly 

lead to heteroskedasticy. A White Test was conducted and found to be significant, thus rejecting 

the null that the errors have a constant variance. This issue was also addressed in the Probit 

model presented above. A Breusch-Pagan Test was applied to the model in Stata by running the 

Probit model with all 18 independent variables used. This test uses the squared residuals from the 

original regression and regresses this as the dependent variable on all original regressors. Errors 

for the Probit model were computed as follows:  

 

𝑢 = !"! !"
!"# !"

∗ 1 − 𝑐𝑑𝑓 𝑥𝐵 ∗ 𝑦 − 𝑐𝑑𝑓 𝑥𝐵                          (16) 
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Given this model choice, pdf represents the standard normal probability density function, cdf is 

the standard normal cumulative distribution function and y is the dependent variable regressed 

on xB, the index function containing an x vector of independent variables and a B vector of 

coefficients to be estimated. 

 
Thus, when y=1 

𝑢 = !"# !"
!"# !"

                                                               (17) 

 
and when y=0 

𝑢 = − !"# !"
!!!"# !"

                                                          (18) 

 
 

 The test statistic is found by multiplying the number of observation by the 𝑅! from the 

auxiliary regression and is distributed as 𝜒!(𝑘 − 1). This was found to be 26.59 and thus we 

weakly rejected the null that errors have a constant variance. Given this finding, results reported 

in Table 6 for the Probit model are computed using robust standard errors. This is generally done 

in regression analysis when heteroskedasticity is present in order to better fit the residuals to the 

model and allow for accurate hypothesis testing. 

This chapter introduced both the LPM and Probit models used for regression analysis. 

The results from these regressions with be presented in chapter six. Strengths and limitations for 

each model were also discussed. Specifically, LPM limitations were outlined and 

heteroskedasticity for each model was addressed. Testing for this was done for each model and 

found to be highly significant in the LPM and significant at the 90% confidence interval for the 

Probit model. 
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The next chapter will introduce the data used for this research. OMB appeal cases have 

been collected in the past but no study has employed regression analysis to this type of dataset. 

Considering the nature of the data, there were some limitations present and these will be 

discussed to validate the decisions made during the collection process. Following this will be a 

description of both the dependent and independent variables and how they were extracted from 

the dataset. 
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Chapter 5. Data and Variable Descriptions 
 

 This chapter will begin by describing the dataset created for this thesis. Previous studies 

have collected OMB cases and analyzed trends that have emerged from decisions made by the 

board. For example, Moore (2009) collected OMB appeals from 2000 to 2006 but only within 

the city limits of Toronto. This thesis is restricted to severance applications but does not exclude 

cases based on region. Appeals collected are launched in any municipality; whether eastern, 

western, northern or southern Ontario and either urban, rural or agricultural. The subsequent 

section will present the dependent variable in the model and why it was chosen for regression 

analysis. Following this will be a breakdown of all independent variables used and how they 

were coded and extracted from the data. 

 

5.1 Data 
 
 In order to empirically assess the decision-making process of OMB adjudicators 

regarding land severance applications, appeal case data was collected. Lawsource, a specific 

section of the online Westlaw database, was used to collect the applicable cases. All cases 

between the years 2007 to 2009 involving land severance appeals were collected. 8 Each year 

was searched individually using the key words “ ‘Subject: Consent’ OR ‘Consent to Sever’”. 

This yielded 158, 128, and 131 cases for the years 2007, 2008, and 2009 respectively, with a 

total of 417 cases. However, not all cases could be used in the analysis due to the nature of the 

dependent variable representing the decision of the OMB adjudicator to approve or deny the 

severance. An appeal can have several different outcomes. This study only used cases that went 

to a full hearing with no settlement reached between opposing parties. Specifically, cases 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8 Online access to Westlaw was acquired via the University of Guelph Library.  



	  

	   36	  

involving settlements, pre-hearings, adjournments, and withdrawn appeals were discarded.9 This 

generated a total of 248 cases to be used for analysis and a total of 22 independent variables. The 

latter range from specific case details to OMB adjudicator characteristics. Not all independent 

variables were used in the final model. The exclusion of these variables was based on the lack of 

theoretical motivation for the empirical analysis. 

 The extraction of variables was done by reading each case decision individually. Once 

the regression analysis began, some methods and research questions were modified, which called 

for some data changes to be done. This allowed for a second revision of the 248 cases used in the 

end. Considering this is the first ever dataset on OMB land severance appeals, the revision 

allowed correcting for initial flaws that were present. The next section will present both the 

dependent and independent variables used in regression analysis. 

 

5.2 Dependent Variable 
 
 The data collection allowed for two types of dependent variables. The first was the 

decision to grant or deny the appeal that was brought to the OMB. Since all cases involved land 

severance appeals, the interpretation of the final decision was specific to the identity of the 

appealing party. For example, if the applicant for the severance appealed to the OMB, granting 

the appeal would allow the severance. However, if a third party such as a neighborhood 

association appealed to the OMB, granting the appeal would deny the severance application. 

Thus, the interpretation of a dependent variable framed in an appeal context would be subject to 

a greater amount of misinterpretation. Based on this reasoning, the dependent variable was coded 

as follows: 

1. Severance = 0; The OMB adjudicator denied the severance application 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
9	  See	  Appendix	  C	  for	  a	  complete	  list	  of	  cases	  that	  were	  discarded.	  
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2. Severance = 1; The OMB adjudicator granted the severance application 

Thus, instead of analyzing the decision-making of OMB appeals, the dependent variable allows 

for the analysis of the decision-making regarding land severance appeals.  

 Another notable feature of the data was the recording of conditions. The latter refers to an 

OMB adjudicator granting the severance application but deciding to impose conditions on the 

approval. Table 3 presents a summary of an ordered variable entitled OSeverance, where 0 is 

denying the severance, 1 is granting the severance with conditions, and 2 is granting the 

severance without conditions. 

 

Table 3 Ordered Dependent Variable 

OSeverance Freq. Percent Cum. 
0 73 29.44 29.44 
1 102 41.13 70.56 
2 73 29.44 100 

Total 248 100   
 

As Table 3 shows, the most frequent hearings in the dataset were those when the 

adjudicator granted the severance but imposed conditions. Given the time limit of this research, 

analyzing the data with an ordered dependent variable was foregone for a binary outcome. 

However, evaluating the decision of an OMB adjudicator to impose conditions on the severance 

application may be a next step to understanding the decision-making of the OMB. This would be 

an important aspect to consider for future research possibilities. 

 

5.3 Independent Variables: OMB Adjudicator Characteristics 
 
 The first category of independent variables includes 4 different demographic variables for 

each OMB adjudicator:  
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𝑃𝑟𝑜𝑏 𝑌 = 1 =   𝛽!𝜏 

where 

𝜏 =   𝛽!𝑀𝑎𝑙𝑒 + 𝛽!𝐸𝑥𝑝𝑒𝑟𝑖𝑒𝑛𝑐𝑒 +   𝛽!𝑃𝑙𝑎𝑛𝑛𝑒𝑟 + 𝛽!𝐿𝑎𝑤𝑦𝑒𝑟               (19) 

The next section will describe each independent variable in equation 14 and how they were 

coded based on the data collected.10 

 

Gender 

 As mentioned in Chapter 2, case differentiation with specific issues to females did not 

affect the final decision of the case. This thesis does not provide different case issues since all 

appeals are severance related. However, by accounting for the gender of the adjudicator, it will 

provide evidence in support or against the role of gender in land severance cases. The dummy 

variable is specified as follows: 

1. Male = 1 if the adjudicator is a male and 0 if female 

Table 4 shows the frequency of cases decided on by either a male or female adjudicator. Male 

adjudicators decided 67.74% of cases. 

 
 
Table 4 IV Male Summary 

Male Freq. Percent Cum. 
0 80 32.26 32.26 
1 168 67.74 100 

Total 248 100   
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10	  See	  appendix	  A	  for	  tables	  and	  summary	  statistics	  on	  each	  independent	  variable.	  
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In regression analysis, only the variable Male was included to avoid the dummy variable 

trap. The latter refers to an instance of perfect multicollinearity between said independent 

variables. Specifically, there would be an exact linear relationship between these variables and 

thus one must be omitted from the model. 

It is important to keep in mind, however, that the OMB currently has 27 members and 

some adjudicators are assigned cases more frequently than others. The dataset does report the 

name of the adjudicator for each hearing. Accounting for the number of cases decided by each 

adjudicator would be possible with this dataset. However, given the time period from which the 

data was collected (2007-2009), creating a dummy variable for each adjudicator would provide 

marginal variation in the data. With an extended time period, extracting certain tendencies that 

may be present in different adjudicators would be possible. 

 

Experience 

The variable Experience represents the number of years the adjudicator has been serving 

on the board. Since each adjudicator is appointed separately to the board, the years of experience 

in this study range from 0 to 21 years. At the time the data was recorded, not all adjudicators 

were still active members of the OMB. Information for past adjudicators was provided via e-mail 

correspondence with the Ontario Municipal Board. Each adjudicator’s experience was counted 

from the year he or she was appointed up until the year the case was decided upon. For example, 

if the adjudicator was appointed the same year as the case was decided, this was coded as 0. If 

the adjudicator was appointed in, for example, 2007 and the case was decided in 2008, the 

experience was coded as 1. 
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As mentioned in Chapter two, if a new adjudicator is appointed to the board, they are 

required to follow a mentoring process from another experienced adjudicator. In the dataset, 

there were 19 cases out of 248 that involved two adjudicators. The remaining 229 had one single 

adjudicator. For the 19 cases that had two, the experience was coded based on the adjudicator 

with the most seniority. Thus, if one adjudicator had 1 year of experience and the other had 5, the 

experience awarded was 5 years. 

 

Professional Background 

Since the board appoints adjudicators from a variety of different backgrounds, the 

following dummy variables were collected to account for the professional background of the 

adjudicator: 

1. Planner = 1 if the adjudicator is a professional planner and 0 otherwise 

2. Lawyer = 1 if the adjudicator has served as a lawyer or judge and 0 otherwise. 

3. Other = 1 if the adjudicator is neither a planner nor lawyer and 0 if they fall in the 
above two categories. 

 
Other has been omitted from equation 14 to avoid the dummy variable trap. 
 
 
5.4 Independent Variables: Case Specific Details 
 

This section will list and describe each case specific independent variable. Collecting each 

case individually provided a rather extensive dataset, one that allowed for very specific case 

details for each appeal. There were 14 independent variables collected for this category. 

𝑃𝑟𝑜𝑏 𝑌 = 1 =   𝛽!𝜌 
 
where 
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𝜌 =   𝛽!𝑀𝑢𝑛𝐴𝑝𝑝𝑟𝑜𝑣𝑒 + 𝛽!𝐶𝑜𝑢𝑛𝑐𝑖𝑙𝐴 + 𝛽!𝑃𝑙𝑎𝑛𝑛𝑒𝑟𝐴 + 𝛽!𝑃𝑙𝑎𝑛𝐴2+ 𝛽!𝐸𝑥𝑝𝑒𝑟𝑡𝐴 +

𝛽!𝐶𝑜𝑢𝑛𝑐𝑖𝑙𝑂 + 𝛽!𝑃𝑙𝑎𝑛𝑛𝑒𝑟𝑂 + 𝛽!𝑃𝑙𝑎𝑛𝑂2+ 𝛽!𝐸𝑥𝑝𝑒𝑟𝑡𝑂 + 𝛽!"𝑉𝑎𝑟𝑖𝑎𝑛𝑐𝑒 + 𝛽!!𝐴𝑔𝐿𝑎𝑛𝑑 +

𝛽!"𝑍𝑜𝑛𝑖𝑛𝑔 + 𝛽!"𝑃𝑟𝑜 + 𝛽!"𝐶𝑜𝑛                                                                                          (20)                                                                    

Original Decision: MunApprove & MunDeny 

An appeal to the OMB can be launched by anyone with an interest in the particular issue 

at hand. The original applicant of the severance can launch an appeal when he or she does not 

agree with the original decision. This happens when the municipality or the Committee of 

Adjustments (COA) for that region refused the applicant’s severance. However, if the decision 

was to grant the severance, an opposing party is also able to launch an appeal to the OMB. For 

analysis purposes, two dummy variables were created to identify the original decision made by 

the Municipality’s COA. 

1. MunApprove = 1 if the municipality approved the severance application and 0 if the 
municipality denied the severance application 

When MunApprove equals 1, this implies that the appealing party will be a third party like a 

neighborhood association, a family member or the city itself. The city will appeal when it does 

not agree with the decision of the COA. The expectation is to have a higher probability of 

granting the severance when a third party appeals the severance. This would imply the 

adjudicator’s preference to side with the original decision of the municipality. 

 

Expert Planner: PlannerA and PlannerO 

To account for the presence of an expert planner, four dummy variables were created 

based on each case collected. They are specified as follows: 

1. PlannerA = 1 if the applicant had an expert planner and 0 otherwise. 
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2. PlanA2 = 1 if the applicant had two expert planners and 0 otherwise. 

3. PlannerO = 1 if the opposing party had an expert planner and 0 otherwise. 

4. PlanO2 = 1 if the opposing party had 2 expert planners and 0 otherwise.11 

See section 6.3.3 for a more detailed discussion regarding this variable and its implications in 

regression analysis. 

 

Hearing Participation: Pro and Con 

As mentioned above, OMB hearings are open to the public. In order to accurately record 

the number of participants, each case was read thoroughly and each participant was either 

classified as for or against the severance based on their affiliation with the relevant party. 

1. Pro: Number of participants in support of the severance application. 

2. Con: Number of participants against the severance application. 

Further discussion and statistics on this variable can be found in section 6.4.2.  

Agricultural Related Severances: AgLand 

 To test the hypothesis presented in Chapter 2 on agricultural related severances, a dummy 

variable accounting for agricultural-related severance was included. 

1. AgLand = 1 if the severance was agricultural-related and 0 otherwise. 

This variable was coded 1 when the case was introduced as a farm-related severance. A possible 

restriction to this classification is the lack of consideration for land classification. If the land is 

classified as Prime Agriculture or is shown to be of good quality for farming purposes, the 

probability of approving the severance may decrease more substantially then when the land is not 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 Only 3 cases for the applicant and 1 case for the opposition included 3 expert planners. Given this small 
number, only a maximum of two expert planners was included in regression analysis. 
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classified in this manner. “In the category of ‘matters of provincial interest’, the Planning Act 

requires the Board's Decision to be consistent with the Provincial Policy Statement (PPS). The 

PPS clearly distinguishes between severances in Prime Agricultural areas, as opposed to those in 

other rural areas”.12 Section 2.3.4.1 of the PPS states the following: 

Lot creation in prime agricultural areas is discouraged and may only be permitted for: 

. a)  agricultural uses, provided that the lots are of a size appropriate for the type of agricultural use(s) 
common in the area and are sufficiently large to maintain flexibility for future changes in the type 
or size of agricultural operations;  

. b)  agriculture-related uses, provided that any new lot will be limited to a minimum size needed to 
accommodate the use and appropriate sewage and water services;  

. c)  a residence surplus to a farming operation as a result of farm consolidation, provided that the 
planning authority ensures that new residential dwellings are prohibited on any vacant remnant 
parcel of farmland created by the severance. The approach used to ensure that no new residential 
dwellings are permitted on the remnant parcel may be recommended by the Province, or based on 
municipal approaches which achieve the same objective; and  

. d)  infrastructure, where the facility or corridor cannot be accommodated through the use of easements 
or rights-of-way. 13 

For the purpose of this thesis, land classification was omitted but may be relevant and important 

to consider in future research on OMB decisions relating to agricultural land. This would account 

for the variation in land quality and how it may affect the final decision made by the OMB. 

 

Other Independent Variables 

 Since this study aims to test whether there are factors that influence the decision-making 

process of the OMB, other case specific dummy variables were collected.  

1. CouncilA = 1 if the applicant was represented by council and 0 otherwise. 

2. CouncilO = 1 if the opposing party was represented by council and 0 otherwise 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
12 2009 CarswellOnt 5856, Potter, Re. Judgment: September 21, 2009 Docket: PL090467. 
13 Provincial Policy Statement, 2005, s. 2.3.4.1.	  
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3. ExpertA = 1 if the applicant had an expert other than an expert planner (i.e. engineer, 

water analyst, transportation and traffic analyst, etc) 

4. ExpertO = if the opposition had an expert other than an expert planner (i.e. engineer, 

water analyst, transportation and traffic analyst, etc) 

5. Variance = 1 if the severance application was accompanied by a minor variance 
application.14 
 

6. Zoning = 1 if the severance application was accompanied by a re-zoning requirement.15 
 

 
This chapter described the data collected for regression analysis. A variety of variables were 

collected and results will be presented in Chapter six. The dependent and independent variables 

were then introduced. Descriptions and coding particularities were presented along with expected 

outcomes. 

The next chapter will present regression results found with both regression models 

outlined in chapter four. Each model includes 3 separate regressions and are presented in Tables 

5 and 6. Once results are presented, a discussion for each variable of interest will be included in 

order to provide a clear interpretation for each outcome. 

 
 
 
 
 
 
 
 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
14 A minor variance is a departure from the provisions of the zoning by-law or any other by-law which is 
deemed by the Committee of Adjustment to maintain the general intent and purpose of the zoning by-law 
and of the Official Plan pursuant to the Planning Act. 
(http://www.ottawa.ca/city_hall/ottawa2020/official_plan/vol_1/08_glossary/index_en.html) 
15 A zoning by-law amendment is any change needed to a property that is not allowed by the zoning by-
law. (http://www.mah.gov.on.ca/Page1758.aspx)	  
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Chapter 6. Results: Econometric Analysis of the Ontario Municipal Board 
 

This chapter will present results from the LPM and Probit models introduced in chapter 

four. Three regressions will be presented for each model. The base model includes only 

adjudicator characteristics. The second regression will include the base model as well as case 

specific variables. Finally, the last regression will contain and present results for all independent 

variables, including interaction terms to be introduced in this chapter. A discussion of results 

relating to variables of interest will be provided in order to highlight the major findings of this 

thesis. 

Furthermore, a test for heteroskedasticity was conducted and found to be significant in 

the LPM regression. Results from this will be presented at the end of the chapter. Correcting for 

this in the LPM and Probit model was done in Stata 12.0 and will be explained in this section. 

 

6.1 Results: Linear Probability Model 
 

As mentioned in chapter four, three regressions were conducted for each model, with 

additional independent variables being added to subsequent regressions. All three for the LPM 

are listed in Table 5, reporting coefficients and standard errors with model statistics for each 

regression. There were 248 observations – the number of appeal cases – used in regression 

analysis. When discussing results, reference will be drawn to regression #3. The F-statistic of 

19.26 with a probability of 0.000 states that we can reject the null hypothesis that all coefficients 

are equal to 0. The R-squared value tells us that 44.5% of the variation in the dependent variable 

– to grant or deny the severance – is explained by the independent variables in the model. 
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Table 5 LPM Regression Results 

 

Significance Codes (two-tailed): 99% ‘***’, 95% ‘**’, 90% ‘*’ 

LPM Regression Reg 1. Reg. 2 Reg. 3 
Dep: Severance = 1 Coefficient Coefficient Coefficient 
Adjudicator Characteristics 
Male -0.030 -0.094 0.041 

(0.069) (0.059) (0.135) 
Planner -0.069 -0.078 -0.076 

(0.079) (0.064) (0.057) 
Lawyer -0.050 -0.019 -0.023 

(0.070) (0.057) (0.057) 
Experience 0.013 0.018 0.012 

(0.008) (0.008)** (0.010) 
Case Specific Details 
MunApprove 

 
0.177 0.252 

(0.058)*** (0.152)** 
CouncilA 

 
0.056 0.056 

(0.062) (0.061) 
PlannerA 

 
0.340 0.344 

(0.076)*** (0.076)*** 
PlanA2 

 
-0.006 0.000 
(0.056) (0.057) 

ExpertA 
 

0.026 0.022 
(0.049) (0.049) 

CouncilO 
 

-0.169 -0.168 
(0.065)*** (0.066)*** 

PlannerO 
 

-0.254 -0.259 
(0.071)*** (0.072)*** 

PlanO2 
 

-0.016 -0.024 
(0.106) (0.106) 

ExpertO 
 

0.051 0.049 
(0.083) (0.084) 

Variance 
 

0.019 0.014 
(0.059) (0.059) 

Zoning 
 

0.019 0.020 
(0.074) (0.076) 

AgLand 
 

-0.085 -0.088 
(0.081) (0.083) 

Pro 
 

0.035 0.033 
(0.027) (0.028) 

Con 
 

0.005 0.005 
(0.004) (0.004) 

Constant 0.722 0.557 0.434 
(0.062)*** (0.093)*** (0.143)*** 

Interaction Terms 
ExpApprove 

  

0.014 
(0.017) 

FemaleDeny 
  

0.161 
(0.126) 

MaleApprove 
  

-0.110 
(0.172) 

Model Statistics       
R-Squared 0.010 0.441 0.445 
F-Statistic 0.81 21.59 19.26 
Prob>F 0.518 0.000 0.000 
Joint Hypotheses 
Test: Reg #3 

Adjudicator 
Characteristics 

Case Specific 
Details 

Interaction 
Terms 

F-Statistic 0.85 21.50 0.76 
Prob>F 0.4937 0.000 0.516 
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 Joint hypotheses were also conducted for three categories of independent variables. After 

running regression #3, F-statistics were computed to test if subsets of variables were jointly 

equal to zero. The first category, adjudicator characteristics, had four variables and failed to 

reject the null hypothesis that all regressors are equal to zero. The second category includes all 

14 variables representing case specific details. The F-statistic of 21.50 with a probability of zero 

allows to reject the null hypothesis that all regressors are jointly equal to zero. This was expected 

since this category was the only one with statistically significant variables in regression #3. A 

joint F-statistic was also computed for the interaction terms. Like the first category, it failed to 

reject the null that all three interaction terms are jointly equal to zero. 

The first section in Table 5 reports coefficient results for adjudicator characteristics. The 

only statistically significant result is found in regression #2 for the experience of the adjudicator. 

However, this effect is only marginal (1.8 percentage points) and was lost in the third regression. 

Discussion on the experience variable will be developed further when results from the Probit 

model are introduced.  

The second section reports case specific variables. These seem to play a more significant 

role in the decision-making of OMB adjudicators. For example, both PlannerA and PlannerO are 

statistically significant at the 99% confidence interval. As will be shown in the next section, 

these results are consistent with anticipated hypotheses presented in Chapter two. The presence 

of an expert planner for both the applicant and the opposition will increase and decrease the 

probability of getting a severance approved, respectively. As mentioned above, the discussion for 

variables of interested are restricted for the LPM regression and will be elaborated in the next 

section when results for the Probit model are presented. 
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6.2 Results: Probit Model 
 

Regression results for the Probit model can be found in Table 6.  Similar to the discussion on 

the LPM, results will be referenced from regression #3. The pseudo log-likelihood is used in the 

chi-square to test whether at least one coefficient is not equal to zero. The wald chi square test 

value of 96.47 with 21 degrees of freedom has a probability of 0.000 which indicates that we can 

reject the null that at least one coefficient is equal to zero. 

Similar to the joint F-statistics computed for the LPM regression, joint hypotheses tests were 

also conducted for the Probit model. The last section of Table 6 reports these results. Instead of 

an F-statistic, this test uses a Chi-square distribution to test if subsets of regressors are jointly 

equal to zero. The only category to reject this null was the case specific details. This is the same 

results as the linear probability joint hypotheses tests. However, notice that the joint hypothesis 

test for the interaction terms was 5.77. In order to reject the null that all three regressors are equal 

at the 90% confidence interval, a chi-square value of 6.25 is needed. This was much closer than 

the LPM joint hypothesis test for this category. This can be attributed to the gain in significance 

of the interaction term FemaleDeny, which will be discussed further in the next section. 

 

6.2.1 Adjudicator Characteristics 

As mentioned in chapter four, the change in the dependent variable cannot be interpreted by 

the coefficient of the independent variable in a Probit model. Thus, marginal effects are 

computed and are reported under the MFX column in Table 6. The first section in Table 6 shows 

results for the individual adjudicator characteristics. A total of four characteristic variables were 

used from the dataset. The variables representing the profession of the adjudicator did not 

demonstrate any significance. The gender of the adjudicator was significant at the 90% 
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Table 6 Probit Regression Results 

Probit 
Regression Reg 1.   Reg. 2   Reg. 3   

Dep: Severance = 1 Coefficient MFX Coefficient MFX Coefficient MFX 
Adjudicator Characteristics 
Male -0.092 -0.031 -0.38 -0.093 0.624 0.177 

(0.200) (0.068) (0.283)* (0.063)* (0.523) (0.160) 
Planner -0.199 -0.069 -0.225 -0.061 -0.229 -0.061 

(0.224) (0.079) (0.278) (0.078) (0.286) (0.079) 
Lawyer -0.14 -0.049 -0.026 -0.007 -0.087 -0.023 

(0.203) (0.071) (0.258) (0.068) (0.262) (0.067) 
Experience 0.041 0.014 0.083 0.022 0.061 0.016 

(0.028) (0.010) (0.044)** (0.011)** (0.053) (0.014) 
Case Specific Details 
MunApprove   0.756 0.174 1.434 0.295 

  (0.284)*** (0.056)*** (0.712)** (0.117)*** 
CouncilA   0.547 0.163 0.521 0.153 

  (0.307)** (0.099)** (0.311)** (0.099)* 
PlannerA   1.253 0.416 1.335 0.444 

  (0.311)*** (0.111)*** (0.314)*** (0.109)*** 
PlanA2   0.019 0.05 0.044 0.011 

  (0.318) (0.082) (0.318) (0.080) 
ExpertA   0.276 0.072 0.261 0.068 

  (0.248) (0.065) (0.257) (0.067) 
CouncilO   -0.831 -0.206 -0.833 -0.204 

  (0.349)*** (0.082)*** (0.346)*** (0.080)*** 
PlannerO   -1.112 -0.293 -1.154 -0.298 

  (0.335)*** (0.082)*** (0.336)*** (0.082)*** 
PlanO2   0.076 0.019 0.041 0.01 

  (0.349) (0.086) (0.344) (0.086) 
ExpertO   0.087 0.023 0.08 0.021 

  (0.277) (0.072) (0.279) (0.072) 
Variance   -0.054 -0.014 -0.086 -0.022 

  (0.257) (0.068) (0.257) (0.068) 
Zoning   0.069 0.018 0.105 0.026 

  (0.324) (0.080) (0.330) (0.079) 
AgLand   -0.526 -0.157 -0.523 -0.155 

  (0.330)* (0.111)* (0.344)* (0.116)* 
Pro   0.575 0.15 0.548 0.142 

  (0.246)*** (0.062)*** (0.251)** (0.063)** 
Con   0.027 0.007 0.024 0.006 

  (0.439) (0.013) (0.046) (0.012) 
Constant 0.58  -0.138  -0.832  

(0.191)**  (0.439)  (0.666)  
Interaction Terms 
ExpApprove     0.08 0.021 

    (0.099) (0.026) 
FemaleDeny     1.153 0.218 

    (0.547)** (0.071)*** 
MaleApprove     -0.849 -0.261 

    (0.793) (0.273) 
Model Statistics             
Pseudo R2 0.009  0.439 

 
0.446  

Wald Chi2 3.13  93.96 
 

96.47  
Prob>Chi2 0.537   0.000   0.000   
Joint Hypotheses 
Test: Reg #3 

Adjudicator 
Characteristics   Case Specific 

Details   Interaction 
Terms   

Chi-Square 3.18  83.99  5.77  
Prob>Chi2 0.528   0.000   0.124   

Significance Codes (two-tailed): 99% ‘***’, 95% ‘**’, 90% ‘*’ 
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confidence level and had a negative sign. Specifically, the probability of getting your severance 

application approved decreased by 9.3% when the adjudicator assigned to the appeal was a male. 

However, this was only true for regression #2. The significance of the gender did not hold when 

the third regression was run. Thus, we must conclude that the gender of the adjudicator does not 

– or only minimally – affect the probability of getting a severance approved. 

The experience of the adjudicator – the number of years the adjudicator has been serving 

on the board – was also statistically significant in regression #2 and positively affected the 

probability of getting a severance approved.  Specifically, the higher the experience of the 

adjudicator, the higher the probability of getting a severance approved. The magnitude of this 

variable is very minor (2.2%) and, like the male variable, statistical significance was lost in the 

in regression #3. Additionally, the interpretation of this variable is dependent on the nature of the 

appeal. For example, granting the severance may reverse the original decision of the 

municipality (if the applicant was originally denied and decided to launch an appeal). However, 

granting the severance may also lead to favoring the original decision of the municipality to 

approve the application (if a third party opposed the application and launched an appeal).  

In order to shed some light on this issue, an interaction term was created to test the 

partiality of the OMB to the original decision of the municipality. ExpApprove is an interaction 

term between the experience of the adjudicator and the dummy variable MunApprove 

representing 1 if the municipality approved the severance application and 0 otherwise. The 

negative sign indicates that as the experience of the adjudicator increases, he or she is less likely 

to favor the original decision of the municipality to grant the severance. Thus the probability of 

getting a severance approved decreases. This may be an indication that as the adjudicator gains 

more seniority, he or she feels more comfortable with reversing municipal decisions. However, 
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this was not statistically significant and it must be concluded that this variable does not affect the 

decision-making of OMB adjudicators. 

Before moving onto the case specific independent variables, notice the statistical 

significance of FemaleDeny. This is a dummy variable representing the interaction between the 

gender of the adjudicator and the original decision of the municipality. FemaleDeny is equal to 1 

if the adjudicator is a female and the original decision of the municipality was to deny the 

severance. The positive effect of this variable indicates that females are more likely to reverse 

the decision of the municipality. Specifically, the municipality decided to deny the severance and 

the applicant appealed to the OMB. If the adjudicator was a female, the probability of granting 

the appeal and thus approving the severance increased by 21.8%.  

 

6.2.2 Case Specific Details 

Like the LPM results Table 5, observing Table 6 reveals that adjudicator characteristics 

do not play a significant role in their decision-making. Only the experience of the adjudicator 

was statistically significant, yet marginally affected the probability of getting a severance 

approved. Case specific details demonstrate a more prominent role in the decision-making of 

OMB adjudicators. Variables that were found to be statistically significant in regression #2 

remained significant in regression #3. 

A total of 7 variables, excluding the interaction variables, were found to be statistically 

significant in the case specific details category. The previous discussion on the experience of the 

adjudicator showed the willingness of more experienced adjudicator to reverse the decision of 

the municipality. Recall that this variable was not found statistically significant. However, the 

variable MunApprove, a dummy variable that is 1 when the municipality approved the severance 
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and 0 otherwise, was found to be statistically significant. In general, the probability of getting a 

severance approved increased by 29.5% when the original decision was to approve the 

severance. This is a situation where the application was approved but another party (neighbor, 

association, etc) opposed the severance and appealed to the board. The adjudicator assigned to 

the appeal, however, will likely dismiss the appeal and approve the severance application, siding 

with the decision of the municipality. This may be an indication of the partiality of the OMB to 

favor municipal decisions. 

 Another interesting result is the directional effect of the council and planner variables. 

CouncilA and CouncilO are dummy variables indicating the representation of council at the 

hearing for both the applicant and opposition, respectively. The result is as expected, with 

CouncilA increasing the probability of getting a severance approved by 15.3% and CouncilO 

decreasing the probability by 20.4%.  The statistical significance of CouncilO is more 

pronounced but both can be said to play an important role on the decision-making of OMB 

adjudicators.  

 This is similar to the effect of PlannerA and PlannerO on the probability of getting a 

severance approved, both being statistically significant at the 99% confidence level. Like the 

council variables, both planner variables have opposing effects on the decision-making of 

adjudicators. The adjudicator was more likely to approve a severance (by 44.4%) when the 

applicant had an expert planner and less likely (by 29.8%) when the opposition had an expert 

planner.  

These results are consistent with the theory presented in Chapter three. Since the OMB is 

a land use planning appeal board, both planner and council variables can be shown to represent 

cohort or peer reputation at a hearing. The adjudicator has high regard for the testimony of an 
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expert and will consider this in his or her final decision. Specifically, their decision-making is 

affected by the presence of fellow colleagues within the planning community. This is consistent 

with other studies looking at the decision-making behavior of judges. Judicial behavior is not 

isolated from pressures of wanting to promote one’s reputation within collegial professional 

circles. 

 Unlike previous literature on judicial reputation, theory and analysis was limited to this 

peer reputation and need for collegial approval and recognition. There was no method or 

approach to test the effect of public reputation on judicial decision-making. Due to the extensive 

dataset collected on OMB cases, this thesis is able to provide the first empirical analysis of 

public reputation. The theory states that OMB adjudicators will consider the number of 

participants at a hearing in order to rule in a manner that will promote their reputation amongst 

the public. This will allow adjudicators to avoid any negative public responses to their decisions 

in land planning.  

 Referring back to Table 6, the effect of variables Pro and Con on the probability of 

getting a severance approved are positive and negative, respectively. Specifically, 

𝑃𝑟𝑜𝑏 𝑌 = 1 > 0  𝑖𝑓  𝑃𝑟𝑜 > 𝐶𝑜𝑛 

𝑃𝑟𝑜𝑏 𝑌 = 1 < 0  𝑖𝑓  𝑃𝑟𝑜 < 𝐶𝑜𝑛 

The marginal effects in Table 6 reveal that only the number of public participants in support of 

the severance application is statistically significant. The number of public participants appearing 

against the severance displayed no statistical significance and, thus, was found to have no effect 

on the probability of getting a severance approved or denied.  

 Conversely, Pro was found to be statistically significant at 90% confidence level and 

increased the probability of getting a severance approved by 14.2%. This could indicate that the 
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adjudicator is acting in a way to increase his reputation amongst the public by acknowledging 

and considering the number of public participants at the hearing in support of the severance. 

Consequently, he or she will be more likely to approve the severance at the hearing. 

Table 7 presents a summary of the Pro and Con variables, respectively. 

Table 7 IVs Pro and Con Summary 

    Pro Frequency Percent Cum. 
0 217 87.5 87.5 
1 20 8.06 95.56 
2 5 2.02 97.58 
3 2 0.81 98.39 
4 2 0.81 99.19 
6 2 0.81 100 

Total 248 100 
  

 
   Con Frequency Percent Cum. 

0 123 49.6 49.6 
1 41 16.53 66.13 
2 28 11.29 77.42 
3 18 7.26 84.68 
4 12 4.84 89.52 
5 11 4.44 93.95 
6 7 2.82 96.77 
7 2 0.81 97.58 
8 1 0.4 97.98 
9 2 0.81 98.79 

14 1 0.4 99.19 
20 1 0.4 99.6 
40 1 0.4 100 

Total 248 100 
 

     The Pro variable has less variation than the Con variable, with the number of people 

participating in hearings to support the severance being far less frequent. Table 7 shows only 31 

cases reported public participants supporting the severance application. On the other hand, Table 

7 shows 125 cases with public participants opposing the severance. Additionally, both variables 
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have the largest percentage of cases where public participation was zero, and the second largest 

category being 2 public participants appearing on behalf of the applicant or opposition.  

 To expand this discussion, a cross tabulation of these variables was created and revealed 

that the highest frequency of cases is when both the applicant the opposition had zero public 

participants present at the hearing. Results are found in Table 8 below. 

Table 8 Cross Tabulation of Pro and Con 

Cross 
Table Con 
Pro 0 1 2 3 4 5 6 7 8 9 14 20 40 

0 110 34 24 16 11 10 5 1 1 2 1 1 1 
1 8 3 4 2 1 

 
2 

      2 3 
    

1 
 

1 
     3 

 
2 

           4 1 1 
           6 1 1                       

 

 The first row and column represent the number of public participants for each variable 

respectively. There were 110 cases where there were zero public participants. A longer time 

period and extended data collection would allow for a more accurate measure of these variables.  

 One last variable that was not significant in the LPM regression but became statistically 

significant at the 90% confidence level in the Probit regression was AgLand. This is a dummy 

variable indicating 1 when the severance application was reported as a farm related severance. 

The initial hypothesis presented in chapter five estimated a negative relationship between 

agricultural related severances and the dependent variable. This is confirmed in Table 6. 

Specifically, when the appeal involved agricultural severances, the adjudicator was less likely to 

grant the severance application by 15.5%. This was expected since the PPS encourages the 

restriction of severances on farmlands to support future agricultural uses for these regions. 
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6.3. Comparing Results: LPM vs. Probit 
 

As discussed above, the LPM regression results may not generate accurate results due to 

the violation of key assumptions with the presence of a binary dependent variable. However, 

comparing results of the LPM and Probit model in Tables 5 and 6, coefficients and statistical 

significance vary only marginally between the two models.  

The independent variables that were statistically significant in the LPM model have 

remained significant. For example, PlannerA is still significant at the 99% confidence level. The 

LPM reported an increase in the probability of getting a severance approved by 34.4% and the 

probit model, by 44.4%. This is similar to the PlannerO variable, having the same statistical 

significance in both models with only a 3.9% difference between the LPM result and the 

marginal effect of the Probit model.  

The main difference is the gain in significance in one of the main variables of interest, 

Pro, the number of public participants supporting the severance. This may be caused by data 

collection process. Given the time restrictions of this research, only 248 cases were collected, 

leaving little variation in some of the independent variables, Pro being one of them.  

 

6.4 Endogeneity 
 

The data collected for this thesis spanned over a four-month period and allowed for a 

very extensive look into the details of OMB appeals. All severance appeals between 2007 and 

2009 were read individually to tease out specific details needed for regression analysis. This type 

of collection process, however, does create certain restrictions and limitations. The very nature of 

the research question is bound to surface certain questions that may affect the validity of the 

results. Specifically, this research has aimed to address specific factors that may affect the 
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manner in which planning decisions are adopted. These decisions are highly sensitive to the 

nature of each application and its planning merits with provincial and municipal policies.  

 To better understand this point, consider the role of a professional planner when 

reviewing a severance application. He or she will either approve or deny the application based on 

its planning merits and consistency with provincial and municipal policies. If the planner 

believes that the application meets the standard of “good planning”, then he or she will approve 

the severance. If the matter eventually reaches the OMB, an adjudicator will behave in the same 

manner as the professional planner. He or she will only approve the severance if it is in fact in 

“good planning” based on relevant planning policies. Thus, granting a severance will 

undoubtedly be correlated with the planning merits of the severance application. Consequently, 

the presence of a planner at a hearing may only be based on his or her belief that the application 

is consistent with provincial and municipal policies. 

 The problem presented above may lead to an unavoidable endogeneity issue. To correct 

this issue, an instrumental variable to capture the planning merits of the application would have 

to be collected and included in regression analysis. The nature of the data collection process, 

however, did not allow for this type of observation. As mentioned in Chapter two, the presence 

of a planner is divided into three categories: 1) the applicant has a planner but the opposition 

does not, 2) the opposition has a planner but the applicant does not, and 3) both the applicant and 

the opposition have planners.  

 The endogeneity problem will be highest in the first two categories but may not pose an 

issue in the last category. Table 9 shows a cross table between both planner variables. The 

highest occurrence is the first category where the applicant has a planner and the opposition does 

not with 114 (45.97%) observations out of 248. This may be the case because the application 
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does in fact represent good planning and thus, no professional planner will testify against its 

planning merits. 

Table 9 Cross Tabulation of PlannerA and PlannerO 

PlannerA 
PlannerO 

0 1 
0 12 33 
1 114 89 

 

The second highest category is when both the applicant and the opposition have planners. 

This had 89 (35.89%) observations out of the total of 248. In these cases, the adjudicator is faced 

with two separate interpretations of provincial and municipal planning policies. Thus the 

planning merits of the applications are harder to observe or measure since expert opinions are 

present on both sides. The final decision to grant or deny the severance is based on the 

adjudicators preferred interpretation of the planning documents. Hence the correlation between 

the planning merits of the application and the decision to grant the severance may be lessened. 

To test this hypothesis, a separate regression was analyzed, using only the 89 cases that both had 

planners present for each party. The marginal effects of the restricted model with 89 cases was 

compared to the marginal effects of the unrestricted model in Table 6 (Reg #3). Some 

independent variables (i.e. Male, MunApprove and ExpertA) demonstrated noteworthy changes 

in coefficient value and significance levels. However, no directional change was found for any of 

the regressors. A more detailed discussion from this regression can be found in Appendix B.  

 This chapter has provided the first empirical analysis of OMB decisions on land 

severance appeals. Findings varied from being consistent with theoretical hypotheses as well as 

unexpected results not predicted a priori. The next chapter will summarize the major findings 

and contributions of this thesis. No new results will be presented in this chapter. The thesis will 
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conclude with a discussion on future research and the importance of continued exploration in this 

field. 
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Chapter 7. Conclusion and Discussion 
 
 This chapter will detail the undertakings and achievements of this thesis. First, a 

summary of the goals and motivations for the research conducted will be provided. Following 

this will be a discussion of implications and general contributions that this research has offered. 

Third, an analysis of the limitations and set backs that were encountered will be examined, along 

with a discussion of the potential impacts of these limitations. The chapter will conclude with 

suggestions for future research and recommendations for potential areas of further inquiry related 

to this project. 

 

7.1 Summary 
 
 The Ontario Municipal Board is an important part of land planning and development in 

Ontario. Other provinces do not possess land appeal boards as powerful as the OMB. Being the 

only province in Canada to have this type of process for land planning appeals, it is important to 

both address and understand the implications this may bring to land development in Ontario. 

This thesis has provided the first empirical analysis of OMB decision-making by collecting and 

extracting detailed information from land severance appeal cases. The goals of this research were 

as follows: 1) to adapt an existing judicial utility function to OMB adjudicators, and 2) to 

empirically assess the decision-making of OMB adjudicators in land severance appeals. 

 To accomplish these goals, a review of judicial decision-making research was conducted. 

This provided the base for the theoretical framework that was developed in Chapter three. This 

theory was drawn from Richard Posner, a recognized legal and economic researcher in this field. 

He developed the first theory of judicial utility maximization, which has been subsequently used 

by other researchers modeling the behavior of judges.  
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The utility function first presented by Posner (1993) was adapted and re-applied to an 

OMB context. Adjudicators were modeled as judges and focus was given to the concept of 

reputation. Specifically, a discussion on the concept of public and peer reputation was provided. 

After reviewing current and past research in this field, a revealing trend was acknowledged. 

Judicial decision-making was largely influenced by collegial reputation. Studies have shown that 

judges will make decisions based on the probability of improving or increasing their reputation 

amongst the legal profession. The influence of the mass public as been largely excluded from 

past research. 

 This thesis examines several factors of judicial decision-making. However, by focusing 

on the concept of reputation, the theory developed in chapter three became directly applicable 

and testable with the empirical model used in chapter four and five. The former outlined both the 

Linear Probability Model  (LPM) and Probit model. These two models were chosen based on the 

data collected. In order to test the hypotheses presented in this research, case data was collected 

by individually examining all hearings conducted on land severance appeals between 2007 and 

2009. This provided numerous independent variables and a binary dependent variable; hence the 

choice of an empirical model that addressed this feature. 

 The results found in Chapter five provided an intriguing analysis. Variables believed to 

be exogenous were found to have statistical significance. Both the experience and gender of the 

adjudicator had an effect on the probability of getting a severance application approved. These 

effects were small, but nonetheless statistically significant. As the experience of the adjudicator 

increased, so did the chances of getting a severance approved. The opposite effect was true for 

gender. Male adjudicators were less likely to approve a severance.   
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 Examining the case specific variables also provided a fruitful discussion. The main 

variables of interest were all statistically significant, with the exception of the Con variable. The 

impact of hiring a planner to testify the planning merits of a severance application has a 

substantial impact at a hearing. Specifically, when a professional planner appeared on behalf of 

the applicant, the probability of getting his or her severance approved greatly increased. The 

opposite and anticipated effect of hiring a planner to testify in opposition to the severance was 

also found to significantly affect the outcome of the appeal. The probability of getting a 

severance approved decreased when a professional planner was present for the opposing party. 

 Public participation was also collected by counting the number of participants present at a 

hearing and reported in the case decision. The lack of significance on the number of participants 

appearing to oppose the severance provides an interesting result for the effect of public support 

for the severance. Specifically, if individuals other than expert professionals supported the 

applicant, the probability of getting a severance approved increased by 15.5%. 

 
7.2 Implications and Contributions 
 
 The significance of both public support and hiring or subpoenaing an expert planner has 

provided a creative advancement to the conceptual model of judicial behavior. As addressed by 

previous research, peer reputation plays an important role in judicial decisions. The effect of 

hiring a planner on the outcome of a case offers a justification for this argument. Adjudicators at 

the OMB are members of the professional planning community and, as the results show, have a 

high regard for the testimony of a professional planner. However, the effect of public reputation 

– one of the major contributions of this thesis – is highly under researched or simply not 

addressed in this field. A reason for this may be the difficulty of creating a testable measure of 
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the effect of public reputation on judicial decisions. This thesis was able to address this obstacle 

by collecting a unique data set on land severance appeals.  

The theory developed in Chapter 3 provided an argument for the effect of both peer and 

public reputation. It was argued that OMB adjudicators, as members of the planning community, 

would gain utility by increasing their reputation amongst fellow planning colleagues. In the 

empirical model, this was represented by the testimony of expert planners. Additionally, 

adjudicators will also gain utility by having a good reputation among the public. This was 

modeled by the number of public participants appearing to support or oppose the severance 

application. 

 Motivations of an adjudicator to account for the number of public participants at a 

hearing are difficult to extract as an outside observer. In a legal court setting, it has been argued 

that Supreme Court justices seek the approval the general public to maximize the Court’s 

effectiveness as a policymaker. “Approval of the Court within the mass public leads to better 

implementation of its decision, reduces the chances that the other branches will limit or reverse 

those decisions, and deters action by the legislature and executive against the Court itself” 

(Baum 2006, 63). OMB decisions cannot be easily reversed nor does any other branch of 

government within land use planning and development possess the ability to act against the 

OMB. However, their decisions directly affect policy development. Thus, this argument could 

have some ground within an OMB context, where adjudicators decide appeals based on the 

public support or opposition to the severance in order to implement policy in a way that is 

agreeable to the mass.  

 Another claim for judges wanting to promote their public reputation is simply “their 

interest in personal approval from mass public” (Baum, 2006). Baum (2006) argues that this 



	  

	   64	  

possibility has been heavily under research in the field where scholars chose to ignore this 

concept because it is difficult to assess this possibility (Baum 2006). This thesis, however, was 

able to create a testable measure of public participation in hearings and its effect on the outcome 

of a case. The significance of this variable is an indication that OMB adjudicators consider the 

public’s concern in land severance appeals.  

 To summarize, this thesis has provided a contribution to the judicial decision-making 

literature by extending current research in this field to OMB adjudicators. With every research 

project, however, will come limitations and sacrifices due to the nature of the study. The next 

section will outline these restrictions and how to possibly improve on them with future research. 

 

7.3 Limitations 
 
 This thesis has provided a unique modeling of OMB decisions that has never been 

attempted in the past. One of the major reasons for this lack of research could be the difficulty in 

collecting a comprehensible dataset on OMB appeals. As Table 1 showed in Chapter two, the 

OMB receives several types of appeals that sum to over 1000 applications each year. Given the 

time frame of this research, restrictions had to be placed on the type of appeal to consider in the 

dataset. Each appeal report had to be carefully read in order to extract accurate information for 

each case. Thus, for these reasons, the type of appeal was limited to severance applications. 

 Another restriction was the number of cases that were usable. To accurately test the 

decision-making of individual OMB adjudicators, cases had to include appeals that carried 

through to a full hearing with no settlement. This created 169 cases that were unable to be used 

in regression analysis. The remaining 248 were the only observations used in the empirical 
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modeling. More concrete conclusions could have been drawn with a larger dataset or a longer 

year range than the one used in this thesis: i.e. 2007-2009. 

  Lastly, the empirical model possessed several limitations in its construction. One of the 

main variables of interest, whether an expert planner was present for either party, may be the 

cause of an endogeneity issue with the dependent variable. Granting a severance application will 

be correlated with the planning merits of that application. Hence, a planner may only be present 

because he or she believes that the application is in fact consistent with provincial policy and 

meets the relevant planning criteria. However, this argument becomes less relevant when both 

parties possess a planner and they are arguing in opposing ways. On the one side, the planner for 

the applicant will be arguing in favor of the application and can interpret the planning documents 

in a way that will prove this claim. On the other hand, the planner for the opposing party will 

interpret the planning documents differently in order to prove the application is not good 

planning. In this case, the decision to grant the severance may not be as highly correlated with 

the planning merits of the application, a measure that is not captured in the empirical model. 

Consequently, the endogeneity of both planner variables will not be as problematic. 

7.4 Future Research and Recommendations 
 
 There are several ways to improve and extend the research accomplished in this thesis. 

As mentioned in section 6.3, due to the time limit of this research, a very specific type of case 

was collected for analysis: i.e. only severance appeal cases. Collecting different types of cases – 

including variances, zoning by-laws, plans subdivision, etc. – would provide a greater and more 

fruitful discussion on the decision-making of OMB adjudicators and its effects on policy 

development in Ontario. 
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 Another suggestion would be to include a greater timeline in case collection. An example 

of this would be to collect cases prior to and post changes in planning policies or legislative 

amendments. By doing this, an analysis of the effects of these types of changes on the decision-

making of the OMB would be made possible. This would have important implications for future 

changes in policies and how they may affect the structure and functioning of the OMB and 

consequently, land planning and development in the province.  

This may also lead to a discussion on the existence of the OMB. Given that no other 

province has a land use appeal board with the powers of the OMB, its existence has been the 

topic of much debate. This thesis has not addressed whether the OMB should be abolished, but 

further analysis of its decision-making could shed some light on this issue in the future. 

As it stands now, the OMB is a crucial part of land planning and development in Ontario. 

There has been no mention of eliminating or replacing the OMB with another appeal process. 

This thesis has addressed its role in the province and has provided empirical evidence that there 

may be other factors affecting its decision-making apart from simple policy considerations and 

planning documents. As Posner put it,  “If economics is the science of rational choice, why 

shouldn’t it be fully applicable to judges? Judges may not be as bright as the naive and credulous 

believe or as their boosters in the legal profession aver, but they are rational.” OMB adjudicators, 

like judges, are assumed to be impartial actors with the ability to make judgments based solely 

on the evidence presented. For the OMB, these decisions must be consistent with provincial and 

municipal policies. This consistency, however, does not void the fact that OMB adjudicators are 

rational actors and can also be influenced by, for example, increasing one’s reputation amongst 

their peers and the mass public. 

 



	  

	   67	  

References 

1. Alcolba, Nathalie. 2011. The OMB: Vilain or scapegoat in urban planning disputes? The 
National Post, Accessed January 2012, URL: 
http://news.nationalpost.com/2011/11/19/villain-or-scapegoat-in-urban-planning-
disputes/ 
 

2. Ashenfelter, Orley, Theodore Eisenberg, and Stewart J. Schwab. 1995. Politics and the 
Judiciary: The influence of the Judicial Background on Case Outomes.” Journal of Legal 
Studies 24: 257-281. 
 

3. Baum, Lawrence. 2008. Judges and Their Audiences: A Perspective on Judicial 
Behavior. Princeton, New Jersey: Princeton University Press. 

 
4. Caldwell, Wayne, Arthur Churchyard, Claire Dodds-Weir, Anneleis Eckert, and Charlie 

Toman. 2011. Lot Creation in Ontario’s Agricultural Landscape: Trends, Impacts, policy 
Implications. School of Environmental Design and Rural Development, University of 
Guelph 

 
5. Caldwell, Wayne. 2004. The Role of the Ontario Municipal Board in Adjudicating 

Agricultural Conflict. School of Environmental Design and Rural Development, 
University of Guelph. 

 
6. Chipman, John G. 2002. A Law Unto Itself. Toronto: Univeristy of Toronto Press. 

 
7. Coontz, Phyllis. 2000. Gender and Judicial Decisions: Do Female Judges Decide Cases 

Differently Than Male Judges. Gender Issues 18, 4: 59-73. 
 

8. David Redmond and Associates. 2007. Overview of Municipal Appeal Mechanisms by 
Province. Canadian Homebuilders Association. 

 
9. Edwards, Harry T. 1991. The Judicial Function and the Elusive Goal of Principled 

Decisionmaking. Wisconsin Law Review: 837-865. 
 

10. Edwards, Hon Harry and Michael A. Livermore. 2009. Pitfalls of Empirical Studies that 
Attempt to Understand the Factors Affecting Appellate Decisionmaking. Duke Law 
Review 58, 8: 1895-1989 

 
11. Merritt, Deborah J. and James J. Brudney. 2001. Stalking Secret Law: What Predicts 

Publication in the United States Court of Appeals. Vanderbilt Law Review 54, 1: 69-121. 
 

12. Ontario Municipal Board.  “OMB Information: Mandate.” Last modified 2010. 
http://www.omb.gov.on.ca/english/OMBInformation/OMB_Mandate.html. 

 
13. Government of Ontario. Planning Act, R.S.O 1990, c. P. 13, s. 1.1. Service Ontario e-

Laws. http://www.elaws.gov.on.ca/html/statutes/english/elaws_ statutes_90p13_e.htm. 



	  

	   68	  

 
14. Government of Ontario. Planning Act, R.S.O 1990, c. P. 13, s. 3. Service Ontario e-Laws. 

http://www.elaws.gov.on.ca/html/statutes/english/elaws_ statutes_90p13_e.htm. 
 

15. Posner, Richard A. 2006. Role of the Judge in the Twenty First Century. Boston 
University Law Review 86: 1049-1068. 

 
16. Rowe, Gene and Lynn J. Frewer. 2004. Evaluating Pulbic Participation Exercises: A 

Research Agenda. Science, Technology, & Human Values 29, 4: 512-556. 
 

17. Ruger, Theodore W., Pauline T. Kim, Andrew D. Martin, Kevin M. Quinn. 2004. The 
Supreme Court Forecasting ProjectL Legal and Political Science Approaches to 
Predicting Supreme Court Decisionmaking. Columbia Law Review 104, 4: 1150-1210. 

 
18. Shapiro, Carolyn. 2008. Coding Complexity: Bringing Law to the Empirical Analysis of 

the Supreme Court. Hastings Law Journal 60: 477-543. 
 

19. Simpson, Jeffrey.  2011. Strike a Blow for Democracy: Scrap the OMB. The Globe and 
Mail, Accessed September 2011. URL: 
http://www.theglobeandmail.com/news/opinions/opinion/strike-a-blow-for-democracy-
scrap-the-omb/article1885494/ 

 
20. Sisk, Gregory C., Michael Heise and Andrew P. Morriss. 1998. Charting the Influence on 

the Judicial Mind: An Empirical Study of Judicial Reasoning. New York University Law 
Review 73, 5: 1377-1500 

 
21. Songer, Donald R. and Susan W. Johnson.2007. Judicial Decision Making in the 

Supreme Court of Canada: Updating the Personal Attribute Model. Canadian Journal of 
Politcal Science 40, 4: 911-934. 

 
22. Taha, Ahmed E. 2004. Publish or Paris? Evidence of How Judges Allocate Their Time. 

American Law and Economics Review 6, 1: 1-27. 
 

23. Tilleman, William A. 1996. Environmental Appeal Boards: A Comparative Look at the 
United States, Canada, and England. Columbia Journal of Environmental Law 21, 1: 1-
102. 

 
24. Walker, Thomas G. and Deborah J. Barrow. 1985. The Diversification of the Federal 

Bench: Policy and Process Ramifications. The Journal of Politics 47, 2: 596-617. 

 
  



	  

	   69	  

Appendix A: Independent Variable Summaries 
	  
A.1. General Statistics 
 
Variable Obs Mean Std. Dev. Min Max 
Male 248 0.665 0.473 0 1 
Planner 248 0.323 0.468 0 1 
Lawyer 248 0.367 0.483 0 1 
Experience 248 7.012 2.786 4 24 
            
MunApprove 
AgLand 

248 
248 

0.331 
0.177 

0.471 
0.383 

0 
0 

1 
1 

CouncilA 248 0.794 0.405 0 1 
CouncilO 248 0.565 0.497 0 1 
PlannerA 248 0.819 0.386 0 1 
PlanA2 248 0.210 0.408 0 1 
ExpertA 248 0.206 0.478 0 2 
PlannerO 248 0.492 0.501 0 1 
PlanO2 248 0.093 0.291 0 1 
ExpertO 248 0.121 0.404 0 3 
Con 248 1.653 3.412 0 40 
Pro 248 0.226 0.778 0 6 
Zoning 248 0.097 0.296 0 1 
City 
Variance 

248 
248 

0.589 
0.415 

0.517 
0.494 

0 
0 

3 
1 

 
 
A.2. Variable Measurements: Adjudicator Characteristics 
 
Male Frequency Percent Cum. 

0 83 33.47 33.47 
1 165 66.53 100 

Total 248 100 
 

    
    Planner Frequency Percent Cum. 

0 168 67.74 67.74 
1 80 32.26 100 

Total 248 100 
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Lawyer Frequency Percent Cum. 
0 157 63.31 63.31 
1 91 36.69 100 

Total 248 100 
 

    
    Experience Frequency Percent Cum. 

4 42 16.94 16.94 
5 57 22.98 39.92 
6 11 4.44 44.35 
7 19 7.66 52.02 
8 90 36.29 88.31 

10 13 5.24 93.55 
12 4 1.61 95.16 
15 11 4.44 99.6 
24 1 0.4 100 

Total 248 100 
  

 
A.3. Variable Measurements: Case Specific Details 
 
AgLand Frequency Percent Cum. 

0 204 82.26 82.26 
1 44 17.74 100 

Total 248 100 
  

 
   CouncilA Frequency Percent Cum. 

0 51 20.56 20.56 
1 197 79.44 100 

Total 248 100 
 

    
    CouncilO Frequency Percent Cum. 

0 108 43.55 43.55 
1 140 56.45 100 

Total 248 100 
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PlannerA Frequency Percent Cum. 

0 45 18.15 18.15 
1 203 81.85 100 

Total 248 100 
 

   
    PlanA2 Frequency Percent Cum. 

0 196 79.03 79.03 
1 52 20.97 100 

Total 248 100 
 

    
    ExpertA Frequency Percent Cum. 

0 205 82.66 82.66 
1 35 14.11 96.77 
2 8 3.23 100 

Total 248 100 
 

    
    PlannerO Frequency Percent Cum. 

0 126 50.81 50.81 
1 122 49.19 100 

Total 248 100 
 

    
    PlanO2 Frequency Percent Cum. 

0 225 90.73 90.73 
1 23 9.27 100 

Total 248 100 
 

 
 ExpertO Frequency Percent Cum. 

0 224 90.32 90.32 
1 19 7.66 97.98 
2 4 1.61 99.6 
3 1 0.4 100 

Total 248 100 
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Con Frequency Percent Cum. 
0 123 49.6 49.6 
1 41 16.53 66.13 
2 28 11.29 77.42 
3 18 7.26 84.68 
4 12 4.84 89.52 
5 11 4.44 93.95 
6 7 2.82 96.77 
7 2 0.81 97.58 
8 1 0.4 97.98 
9 2 0.81 98.79 

14 1 0.4 99.19 
20 1 0.4 99.6 
40 1 0.4 100 

Total 248 100 
 

    
    Pro Frequency Percent Cum. 

0 217 87.5 87.5 
1 20 8.06 95.56 
2 5 2.02 97.58 
3 2 0.81 98.39 
4 2 0.81 99.19 
6 2 0.81 100 

Total 248 100 
 

    
    Zoning Frequency Percent Cum. 

0 224 90.32 90.32 
1 24 9.68 100 

Total 248 100 
 

    
    City Frequency Percent Cum. 

0 104 41.94 41.94 
1 143 57.66 99.6 
3 1 0.4 100 

Total 248 100 
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MunApprove Frequency Percent Cum. 
0 166 66.94 66.94 
1 82 33.06 100 

Total 248 100 
  

 
Variance Frequency Percent Cum. 

0 145 58.47 58.47 
1 103 41.53 100 

Total 248 100   
 

Appendix B. Additional Restricted Regression: Endogeneity Issue 
 

This appendix provides a discussion on a possible endogeneity issue with regards to the 

empirical model presented. One aspect of this thesis is to understand the role or influence of peer 

reputation, which is represented by the professional planning community at the OMB. The model 

assumes that the effect of a professional planner on the decision to grant or deny a severance 

application is based on merely the presence of a professional planner for either the applicant or 

opposition. What the model doesn’t account for is the planning merits of the application. 

Specifically, the mere presence of the planner may not be capturing the underlying reason to 

grant or deny the severance application. This decision may be correlated with the planning merits 

of the application. Thus a professional planner may only appear if he or she believes that the 

application is in fact  “good planning”.   

As mentioned in Chapter six, there are three categories of cases when it comes to 

observing the effect of a professional planner on the outcome of a case: 1) the applicant has a 

planner and the opposition does not, 2) the opposition has a planner but the applicant does not, 

and 3) both the applicant and opposition have a planner. In the first category, the decision of a 

professional planner to appear at the hearing could be correlated with the fact that the application 

is consistent with the planning documents and provincial policies. Thus no professional planner 
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will appear to oppose that argument. Consequently, the adjudicator will grant the application 

based on these planning merits. However, in the third category, there are competing sides at play. 

The planning merits of the application get lost in the opposing arguments and interpretations of 

the planning documents. In these cases, the presence of the planner is less likely to be correlated 

with the planning merits of the severance application. In order to shed light on this issue, a 

regression including cases only from the third category was conducted. The intuition is that if 

little change is seen from this restricted model to the unrestricted model, then the endogeneity 

issue may not be of substantial concern.  

Table 10 reports the results from this regression. The last column represents the change in 

marginal effects for each variable from the 1st to the 2nd regression. The bold values are variables 

that were significant in the restricted model where PlannerA and PlannerO were both equal to 1, 

and stayed significant in the unrestricted model.  

 The two largest changes were present in the Male and MunApprove variables with an 

increase of 14.3% and a decrease of 13.2%, respectively. The only other variable that kept 

significance in both models was Experience, and this was only showing an increase of 1.4%. If 

all other variables showed little change in their effect on the dependent variable, this may have 

been an indication that the decision to grant the severance was highly correlated with the 

planning merits of the application. However, other variables that were found to be statistically 

significant in the restricted model but lost significance in the unrestricted model also show large 

changes. For example, the profession variable Planner (if the adjudicator was a professional 

planner) decreased by 14.4%. The variable ExpertA also demonstrated this pattern, with a 

decrease of 12.3%. Additionally, variables that were not significant in the restricted model but 

became significant in the unrestricted model also changed. The effect on the probability of  
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Table 10 Restricted Probit Regression 
Probit 
Regressions Restricted Model: PlannerA=1 & PlannerO=1 Unrestricted Model   
Dep: Severance = 

1 Coefficient MFX Coefficient MFX ΔMFX 

Adjudicator Characteristics 
Male -0.650 -0.236 -0.38 -0.093 0.143 

(0.343)** (0.116)** (0.283)* (0.063)*   
Planner -0.532 -0.205 -0.225 -0.061 0.144 

(0.379)* (0.146)* (0.278) (0.078)   
Lawyer -0.268 -0.103 -0.026 -0.007 0.096 

(0.356) (0.137) (0.258) (0.068)   
Experience 0.094 0.036 0.083 0.022 -0.014 

(0.060)* (0.023)* (0.044)** (0.011)**   
Case Specific Details 
MunApprove 0.887 0.306 0.756 0.174 -0.132 

(0.359)*** (0.108)*** (0.284)*** (0.056)***   
CouncilA 0.412 0.162 0.547 0.163 0.001 

(0.607) (0.240) (0.307)** (0.099)**   
PlanA2 0.240 0.089 0.019 0.05 -0.039 

(0.410) (0.146) (0.318) (0.082)   
ExpertA 0.512 0.195 0.276 0.072 -0.123 

(0.337)* (0.129)* (0.248) (0.065)   
CouncilO -0.042 -0.016 -0.831 -0.206 -0.190 

(0.486) (0.183) (0.349)*** (0.082)***   
PlanO2 0.126 0.047 0.076 0.019 -0.028 

(0.419) (0.155) (0.349) (0.086)   
ExpertO -0.198 -0.075 0.087 0.023 0.098 

(0.315) (0.120) (0.277) (0.072)   
Variance 0.172 0.065 -0.054 -0.014 -0.079 

(0.356) (0.134) (0.257) (0.068)   
Zoning 0.142 0.053 0.069 0.018 -0.035 

(0.448) (0.165) (0.324) (0.080)   
AgLand -0.133 -0.051 -0.526 -0.157 -0.106 

(0.445) (0.173) (0.330)* (0.111)*   
Pro 0.049 0.019 0.575 0.15 0.131 

(0.211) (0.080) (0.246)*** (0.062)***   
Con -0.003 -0.001 0.027 0.007 0.008 

(0.076) (0.029) (0.439) (0.013)   
Constant -0.140  -0.138   0.000 

(0.861)  (0.439)     
Model Statistics           
Pseudo R-Square 0.163  0.439     
Wald Chi2(16) 20.01  93.96     
Prob>Chi2 0.220   0.000     

Significance Codes (two-tailed): 99% ‘***’, 95% ‘**’, 90% ‘*’ 
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getting a severance approved decreased by 19% from the 1st regression to the 2nd for the variable 

CouncilO (if the opposition was represented by council). Thus, an endogeneity issue may be of 

concern in the model. Specifically, the presence of professional peers and the decision to grant 

the severance may be correlated to unobservable or immeasurable factors such as the planning 

merits of the application. 

To obtain a testable measure of the planning merits of the application would be a next 

step for future research consideration. This would control for the endogeneity of both planner 

variables and provide for a more extensive analysis of the severance application. This is touched 

upon further in the concluding chapter under limitations of this study. 

Appendix C: Omitted Appeal Cases 
 

1. Moison: Settled 

2. Hubert: Withdrawn 

3. Desmond: Zoning Appeal 

4. Murray: Settled 

5. Desouza: Settled 

6. Speyside: Settled 

7. Lawton: Settled 

8. Fantin: Withdrawn 

9. McCabe: Condition Appeal 

10. Muski Property Ltd: Adjourned 

11. Birmingham: Condition Appeal 

12. Ontario (MAH): Settled 

13. Nexxt Rankin Corp.: No Consent 
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14. Myway Investments v. Burlington (City): No Consent 

15. Bene: Condition Appeal 

16. Wannop: Condition Appeal 

17. Hopkins: Rezoning Appeal 

18. Zeng: Adjourned 

19. Canadian National Railway: Settled 

20. De Bourbon: OPA Appeal 

21. Desantis: Settled 

22. Jarvis: ZBA Appeal 

23. Halloway Holdings Ltd: Settled 

24. James: Withdrawn 

25. Beatwin Ontaril Inc.: Condition Appeal 

26. Golden Estates Ltd v. North Bay (City) Committee of Adjustments: Settled 

27. Solaris Energy Partners Inc. v. East Hawkesbury (Township): Settled 

28. Moses: No Consent 

29. Jessop: Settled 

30. Flamborough Power Centre Inc.: Condition Appeal 

31. Devries: Settled 

32. 2063519 Ontario Inc. v. Brant (County): Rezone Appeal 

33. Beckwith: Settled 

34. Blairhampton Properties Inc.: Cost Appeal 

35. Grey (County): Settled 

36. Stoney Creek Baptist Church (Trustee of.): Settled 
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37. Thunder Bay (City): Variance Appeal 

38. Philio v. Ajax (Town): Adjourned 

39. Mantini: Condition Appeal 

40. Jucker v. McMurrich/Moteith (Township): Settled 

41. Salcman: Settled 

42. Miller: Settled 

43. Ottawa (City) v. M.N. Milford Holdings Inc.: Settled 

44. Weatherhead: Settled  

45. McAuley Homes Inc.: Settled 

46. Oosterman: Settled 

47. Baker: Adjourned 

48. Darling: Settled 

49. Redmond: Settled 

50. 1515365 Ontario Inc. v. Wasaga Beach (Town): Settled 

51. Dendauw v. Thames Centre (Municipality) Committee of Adjustment: Settled 
 

52. 991237 Ontario Inc.: Adjourned 

53. Pricewaterhouse Coopers Inc.: ICBL Appeal 

54. Krieser: Settled 

55. Trillium Lakelands District School Board: Settled 

56. Nayar: Settled 

57. Plouffe: Settled 

58. Greey Realty Holdings Ltd. v. Toronto (City): Settled 

59. Wannop: Settled 
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60. Shram Developments Inc.: Settled 

61. Salna: Adjourned 

62. Campbell: Settled 

63. Jaylash Inc.: No Consent 

64. Singh: Settled 

65. Pyne Hall Development Corp.: Condition Appeal 

66. Chmiel v. Georgian Bay (Township): Zoning Appeal 

67. 1428272 Ontario Ltd. v. Toronto (City) Committeee of Adjustment: Adjourned 
 

68. Donato: Adjourned 

69. 2000 Campus Development Inc.: Settled 

70. Oh: Variance Appeal 

71. Paletta International Corp.: Condition Appeal 

72. Ontario (Ministry of Municipal Affairs & Housing): No Consent 

73. Irvine v. Toronto (City): Adjourned 

74. Champlain Park Community Association: Settled 

75. Ackerman: Settled 

76. Duton-Dunwich (Municipality) v. Hentz: Condition Appeal 

77. Wilson: Settled 

78. Sipsis v. Richmond Hill (Town): Zoning Appeal 

79. Passarelli: Settled 

80. Troychanskiy: No information provided on the case or decision 

81. Piccott: Settled 

82. Stitt: No information provided on the case or decision 
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83. Nottawasaga Valley Conservation Authority: Settled 

84. Harrington: Condition Appeal 

85. Murphy: Settled 

86. McAleer: Settled 

87. Wildman: Settled 

88. Tootill: Settled 

89. Ontario (Ministry of Municipal Affairs & Housing): No Consent 

90. Kimmel: Settled 

91. Corporation of the County of Grey v. Vokes: Settled 

92. Leon-Lara: Appellant did not show 

93. Pyne Hall Development Corp.: Condition Appeal 

94. Poka v. Toronto (City): Variance Appeal 

95. Thompson: Adjourned 

96. MacGregor: Cost Appeal  

97. De Souza: Settled 

98. First-Tech Mechanical v. Clarington (Municipality): Settled 

99. Nonis v. Wasaga Beach (Town) Committee of Adjustment: Condition Appeal 
 

100. Georgakakos v. Thorold (City) Committee of Adjustment: Settled 
Ontario (Ministry of Municipal Affairs & Housing) v. Rama (Township): Settled 

 
101. K.P. Isberg Construction Inc.: Cost Appeal 

102. RTM Group: Variance Appeal 

103. Songer: Settled 

104. Allman v. Renfrew (County) Land Division Committee: Settled 

105. Ziepnig v. Head, Clara & Maria (Township): Settled 
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106. Ontario (Ministry of Municipal Affairs & Housing): Settled 

107. Mulroy v. Tiny (Township): Adjourned 

108. Paletta International Corp.: Motion for evidence 

109. Kenney: Condition Appeal 

110. Rogerson v. Lee: Cost Appeal 

111. Bowers: Settled 

112. Chris & Sons Builders Ltd. v. Waterloo (City): Settled 

113. Whitmell v. Orillia (City) Committee of Adjustment: Settled 

114. Seligman v. Oro-Medonte (Township): Request for Clarification of a case 
 

115. Generali: Settled 

116. Alexandris: Settled 

117. Tootill: Adjourned 

118. Cornelia: Adjourned 

119. Rice v. Southgate (Township) Committee of Adjustment: Appeal Withdrawn 
 

120. Melrose Annex Ltd.: Variance Appeal 

121. Dale v. Lincoln (Township) Committee of Adjustment: Settled 

122. Muskoka (District Municipality): Settled 

123. Ottawa (City): Settled 

124. Fehervari v. Watson: Settled 

125. Buzbuzian: Condition Appeal 

126. Radovic: Settled 

127. Bradford Area 4 Developers Group Ltd.: Condition Appeal 

128. 2058460 Ontario Ltd. v. Toronto (City): Settled 
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129. McKinnon: Witheld 

130. Agnew v. North Middlesex (Municipality): Adjourned 

131. Mancini: Settled 

132. 670409 Ontario Ltd. v. Gravenhurst (Town): Settled 

133. Gilgan: Condition Appeal 

134. Hauderowicz v. Ottawa (City): Condition Appeal 

135. Hart v. Peterborough (City) Committee of Adjustment: Settled 

136. Stone v. Prince Edward (County): Adjourned 

137. Malloch’s Bay Cottage Association v. Moss: Adjourned 

138. Marreto v. Toronto (City): Settled 

139. Daze Estates: Adjourned 

140. Newell v. Peterborough (County) Land Division Committee: Settled 

141. Feltz v. West Perch (Municipality): Adjourned 

142. Froude: Condition Appeal 

143. Gauci v. East Luther Grand Valley (Township) Committee of Adjustment: Settled 
 

144. Devins v. Halton Hills (Town): No Consent 

145. Harding v. Huron (County) Health & Planning Committee: Settled 

146. Tress v. Cobourg (Town): Settled 

147. Ontario (Minisitry of Municipal Affairs & Housing) v. Prince Edward (County) 
Council: Granted but no information provided on decision 

 
148. Gilgan v. Oakville (Town) Committee of Adjustment: Appeal Withdrawn 

 
149. Supples v. Edgemere Beach Properties ULC: Adjourned 

150. Simcoe (County) v. Lalonde: Settled 
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151. Woods v. Oro-Medonte (Towship) Committee of Adjustment: Decision was 
delievered unclearly 

 
152. Taksa v. Toronto (City): Settled 

153. Chata Holdings Ltd. v. London (City): Condition Appeal 

 


