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Dr. Dennis Baker 

 

Since 2001, eight Canadian provinces have enacted civil asset forfeiture statutes, with 

Prince Edward Island and Newfoundland and Labrador abstaining. These policies allow 

provincial governments to seize property that has been used for, or is the result of, unlawful 

activity. Due to their novel nature, this paper explores the manner in which civil forfeiture 

policies have diffused across the Canadian federation, their changes over time, and their 

resemblance to one another. Through a content analysis of relevant policy documents, as well as 

interviews with key policy actors, this research finds that the provinces have learned from 

jurisdictions both domestically and abroad when developing their own policies. Additionally, 

despite the potential for considerable policy variance, adopting provinces have adhered to a 

relatively consistent legislative framework, though more recent policy innovations, including 

administrative forfeiture and unexplained wealth orders, illustrate more pronounced differences 

amongst jurisdictions.  
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Chapter 1: Introduction 

Civil asset forfeiture1 is a novel instrument in the Canadian federation, originating in 

2001 with the passing of Ontario’s Civil Remedies Act.2 The practice allows provincial 

governments, through a civil process, to seize assets which have been implicated in criminal 

dealings, including those which are the product of, or an accessory to, law-violating activities 

(Greenberg et al, 2009; Gallant and King, 2013). Between 2001 and 2010, civil asset forfeiture 

policies expanded rapidly across the country, with only Newfoundland and Labrador and Prince 

Edward Island forgoing the adoption of provincial forfeiture policies. Since then, civil forfeiture 

statutes have been amended and evolved, though little research has been conducted regarding the 

ways in which these policies develop. To better understand the policy origins, developments, and 

innovations that have emerged amongst the provinces, this thesis applies the concepts of policy 

diffusion and transfer to help explain how jurisdictions influence each other throughout the 

policymaking process (Obinger et al., 2013; Boyd, 2021). Traditionally studied in the American 

context (Boyd, 2021), both policy diffusion and transfer provide unique insights into the 

development of civil forfeiture across the Canadian provinces.  

The bulk of scholarship on Canadian civil asset forfeiture has focused on the 

constitutional legitimacy of the practice, as informed by the Supreme Court of Canada’s 

landmark decision in Chatterjee v. Ontario (Attorney General) (2009).3 The decision inspired a 

 
1 The terms “civil asset forfeiture,” “civil forfeiture,” “non-conviction based forfeiture” and “provincial forfeiture” 
are used interchangeably in this thesis.   
2At the time of enactment, Ontario’s Civil Remedies Act was known as “Bill 30: Remedies for Organized Crime and 
Other Unlawful Activities Act, 2001.”  
3 Full title Chatterjee v. Ontario (Attorney General), (2009) S.C.R. 624, and henceforth referred to as Chatterjee.   
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wave of legal commentary on civil asset forfeiture’s status as a provincial power, serving as an 

example of “provincial criminal law” (Baker, 2014) and denoting the absence of sufficient 

procedural safeguards in the civil system (Nelson, 2009; Gallant, 2014; Jochelson et al., 2018). 

Additionally, some research has attempted to describe the current landscape of civil forfeiture 

policies in Canada, including dominant trends amongst provincial forfeiture legislation,4 though 

a comprehensive understanding of their development to date has yet to be achieved. This thesis 

tackles aspects of Canadian civil forfeiture previously uncharted by exploring civil forfeiture’s 

expansion across the Canadian federation.  

The question being explored in this research is “To what extent have provincial 

legislatures in Canada learned from other jurisdictions when developing civil asset forfeiture 

legislation?” In addressing this question, this research finds that, not only have forfeiture-

adopting provinces learned from jurisdictions outside of Canada, but they have drawn upon the 

experiences of one another, resulting in a Canadian forfeiture landscape which maintains 

consistent macro-structural policy provisions. Moreover, the diffusion of these policies has 

primarily occurred through the mechanisms of learning and emulation, while the mechanisms of 

competition and coercion were absent in the analyzed policy documents. Beyond policy learning, 

this paper also seeks to identify the current state of civil forfeiture amongst adopting provinces, 

including dominant legislative trends and structural differences between programs. By studying 

how Canadian civil forfeiture policies have developed, several meaningful contributions are 

made to the fields of political science and public policy. Primarily, civil asset forfeiture is unique 

due to its quasi-criminal nature, evoking discussions regarding civil liberties, Canadian 

 
4 See Gallant (2014) and Daley (2014).  
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federalism, and the limits of provincial initiatives which seek to supplement the criminal law. It 

is important for academia to understand the ways in which these policies spread through a 

federal system of governance, as their novel nature has yet to be explored in scholarship. This 

paper also addresses an under-explored area of public policy research, as studies on policy 

diffusion remain quite rare in Canadian scholarship (Boyd, 2021). Through the study of the 

policy diffusion of civil asset forfeiture in Canada, this research demonstrates the importance of 

learning amongst policymakers.  

This thesis is divided into seven chapters. Chapters 2 and 3 provide background 

information that is foundational to understanding the state of civil asset forfeiture in Canada. 

Though policy variance is present amongst the Canadian provinces, a general and largely 

common history of civil asset forfeiture is described in Chapter 2, contextualizing Canada’s 

engagement with these civil confiscatory policies. Additionally, civil asset forfeiture’s status as a 

provincial power is explored in Chapter 3, as this atypical jurisdictional arrangement is rooted in 

Canada’s unique federal framework, and clarified by the Supreme Court of Canada’s (SCC) 

decision in Chatterjee v. Ontario (Attorney General) (2009). Characterized by Baker (2014) as 

an example of “provincial criminal law,” civil asset forfeiture offers researchers the opportunity 

to study the provincial spread of a policy set that is traditionally in the domain of the federal 

government,5 which is best accomplished through methods of inquiry found in the policy 

 
5 Section 91(27) of the Constitution Act (1867) vests the Canadian federal government with the exclusive authority 
to legislate the criminal law. However, jurisprudential trends regarding federalism have allowed quasi-criminal laws, 
such as civil asset forfeiture, to emerge amongst the provinces. This specific dynamic resembles the division of 
powers present in the United States, where the criminal law is legislated at the sub-national level. Because of the 
federal government’s exclusive authority to legislate the criminal law, opportunities to research this dynamic in 
Canada are rare, adding to the utility of this research.       
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diffusion literature. Because Canada’s constitutional arrangement is unlike any other authority 

who has adopted civil forfeiture, understanding the country’s structural constraints informs the 

ways in which these policies manifest across the country.  

Chapter 4 describes the study of policy diffusion and transfer. Diffusion and transfer 

studies originated in the United States, and that jurisdiction remains overrepresented in the 

literature with scholarship across a multitude of policy areas (Marier, 2017; Boyd, 2021). Despite 

an abundance of American research, Canadian scholarship is far less developed, though recent 

endeavours by Canadian researchers have demonstrated the potential utility of these studies in 

the Canadian context.6 This thesis contributes to the growing body of Canadian diffusion and 

transfer literature by applying the concepts to quasi-criminal justice endeavours in the provinces.  

Chapter 5 presents the methodology of this research. Here it is important to 

operationalize the concepts of policy diffusion and transfer to be able to apply them to the 

development of civil asset forfeiture policies in the Canadian federation. Due to the relatively 

small sample size of provincial forfeiture regimes,7 a qualitative approach is best suited to 

capture the ways in which provincial governments develop their forfeiture legislation. To best 

track the development of provincial forfeiture policies, this paper focuses on “macro-structural 

provisions,” meaning the various policy aspects which substantially alter the manner in which 

civil forfeiture operates in a given jurisdiction. By tracking these macro-structural provisions, 

important differences may be distinguished amongst provinces, allowing for a more nuanced 

understanding of program development through diffusion studies. It is important to acknowledge 

 
6 See Boyd and Olive (2021).  
7 8 of the 10 provinces have enacted civil asset forfeiture legislation. 
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that diffusion scholarship does not propose a single operational framework for analysis. Instead, 

the field emerged in a disjointed fashion, with terminological and methodological fragmentation 

being present within the discipline (Marsh and Sharman, 2009; Porto de Oliveira, 2021; Snow, 

2021). As a result, this thesis takes inspiration from various Canadian and American projects, 

crafting a qualitative methodological framework which best explores the policy development of 

civil asset forfeiture in the Canadian federation.  

Chapter 6 explores the findings of this project, which are presented chronologically 

through the utilization of waves as a periodization mechanism. Each wave presents the major 

structural developments of forfeiture-adopting jurisdictions, as well as jurisdictional references 

by policymakers which help explain policy diffusion. As presented in Chapter 6, each wave 

captures unique legislative trends that emerged amongst adopting provinces. For example, policy 

variance and experimentation were most frequent during Wave 1, while varying degrees of 

policy consolidation and innovation were present in subsequent waves. Additionally, Wave 4 

looks to the future of provincial forfeiture development by documenting legislative initiatives 

that are currently being considered (as of summer 2022). These findings are discussed more 

broadly in Chapter 7, as well as the limitations of this research and avenues for future studies.  
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Chapter 2: Introducing Civil Asset Forfeiture  

A Brief History of Modern Civil Asset Forfeiture 

Though the presence of civil asset forfeiture in Canada is a relatively new phenomenon, 

the direct impetus for provincial policy adoption most likely came from the United States, where 

the practice is well-established. The civil forfeiture proceedings that occur in the United States 

were originally inspired by the Christian doctrine of deodand, where objects or property that 

caused death were deemed tainted and subject to forfeiture by the crown following in rem 

judicial proceedings (Kalo, 1978; Hakala, 1997; Moores, 2009). In rem proceedings were 

adopted and expanded by the British in the 17th century, who enacted legislation that permitted 

the seizure of sailing vessels that violated British law. Because the owners of these ships were 

often located outside of British jurisdiction, the government found it easier to seize their property 

than detain them for trial (Rolland, 1999; Moss, 2019). The United States saw the utility of these 

in rem forfeiture practices but generally reserved their usage for times of national crises, and so 

the practice was only used sporadically in the 19th and early-20th centuries. Most notably, 

forfeiture proved useful during the Civil War and Prohibition (Rolland, 1999; Simser, 2009; 

O’Connell, 2018). The modern civil forfeiture regime in the United States, characterized as 

routine and expansive usages of civil forfeiture applications, began with the “War on Drugs” in 

the mid-1980’s as a means to disrupt the drug trade and allow for local governments and law 

enforcement to recoup fiscal losses (Stahl, 1992; Simser, 2009). Forfeiture provisions in the 1970 

Comprehensive Drug Abuse Prevention and Control Act were increasingly utilized across the 

country, and the 1984 Comprehensive Crime Control Act was enacted to expand the use of 

forfeiture applications in drug-related cases (Loomba, 1989; Stahl, 1992; Cassella, 2009). This 
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expansion of federal forfeiture laws spawned the formation and utilization of state-legislated 

civil forfeiture policy (Stahl, 1992). The imposition of such policies brought the practice into the 

mainstream, with the United States being the baseline for comparison amongst jurisdictions who 

have or are considering forfeiture. Beyond the United States, several common law jurisdictions 

precede Canada in establishing mechanisms for civil forfeiture, including New South Wales 

(1990), Ireland (1996), and South Africa (1998).8  

Though civil asset forfeiture has taken many forms across Western nations, the practice 

may be generally described as a policy set, established through civil statutes, which permits a 

government to seize and dispose of property that has been tainted by unlawful behaviours 

(Greenberg et al., 2009; Gallant, 2013). Tainted assets are resources which have been implicated 

in illegal behaviours, allowing civil forfeiture proceedings to be initiated against either the 

proceeds or instruments of law-violating activities (Greenberg et al., 2009; Simser, 2009).9 The 

value and type of property eligible for forfeiture varies greatly but can be quite vast, as both real 

and personal property10 may be seized by governments if the property in question is deemed to 

have been implicated in criminal dealings. Civil forfeiture is recognized as a money-centric 

approach to crime control, targeting the financial avails of unlawful activity to dissuade crime 

and compensate victims (Gallant, 2015). The underlying philosophy of the approach loosely 

 
8 Australia (nationally) and the United Kingdom were considering the merits of civil asset forfeiture at the same time 
as Ontario, participating in Ontario’s Organized Crime Summit in 2000 (Ontario Ministry of the Attorney General, 
2000). Both countries subsequently passed forfeiture legislation, including Australia’s Proceeds of Crime Act (2002) 
and the United Kingdom’s Proceeds of Crime Act (2002).  
9 Some jurisdictions establish more specialized forms of forfeiture for specific types of offences. For example, 
Ontario has conspiracy forfeiture provisions for cases where two or more individuals have conspired to engage in 
unlawful behaviours which can be reasonably expected to result in injury to the public (Ontario Ministry of the 
Attorney General, 2007). Similarly, provinces have enacted forfeiture processes for offences related to vehicles, 
trafficking, and road safety.  
10 “Real property” refers to real estate, while “personal property” refers to all property that is not real property.  



 

 

8 

 

assumes that organized crime is incentivized in the same manner as commercial enterprise, 

where profits are reinvested to fund expansion which, in turn, produces loftier returns (Gallant, 

2004). By targeting the avails of criminal activity, civil forfeiture seeks to target the ability for 

organized crime to proliferate, while using seized assets to fund designated initiatives deemed to 

be in the public interest.  

In federations, civil forfeiture laws have been legislated at both the national and sub-

national levels, allowing for considerable policy variance (Greenberg et al., 2009; Gallant, 2013). 

For example, Canadian civil forfeiture is legislated exclusively by the provinces, while the 

national and state governments in the United States have the authority to enact civil forfeiture 

policies (Gallant, 2013; Doyle, 2015; U.S. Department of Justice, 2021). In Canada, the federal 

government also has forfeiture powers, known as criminal forfeiture, which fall under their 

authority over the criminal law. However, these confiscatory powers must follow established 

criminal procedures, making them distinct from national governments which utilize civil 

confiscatory tools. Despite legislative differences across a variety of jurisdictions, the purposes 

of civil forfeiture remain generally uniform. In North America, for example, multiple national 

and sub-national governments express that the purposes of civil forfeiture legislation are to deter 

criminal activity and compensate parties who experience negative fiscal repercussions associated 

with crime (Cassella, 2008; Greenberg et al., 2009; Moores, 2009).  

Aspects of Canadian Civil Asset Forfeiture 

In practice, civil forfeiture applications may be initiated against property obtained 

directly or indirectly. For example, direct acquisitions include assets obtained immediately 

through illegal actions, such as stolen currency or jewellery, while indirect acquisitions include 
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any property obtained through commerce with illegally acquired goods or currency, such as a 

vehicle that was purchased through illegally acquired funds. Moreover, civil forfeiture 

applications may be initiated against property that is not the product of illegal behaviour, but that 

facilitated the illegal transfer of goods or currency. As an example, in the case of Mihalyko 

(2011),11 an individual was arrested for selling two prescribed Oxycontin pills in exchange for 

$60. Forfeiture proceedings were initiated to seize his cell phone and 1988 Chevrolet Blazer as 

they were deemed to facilitate an illegal exchange of drugs, though the presiding judge denied 

the seizure of the vehicle as forfeiture would not be in the interests of justice (Mihalyko, 2011, 

paras. 1-15 and 31-36). Upon review, the Saskatchewan Court of Appeal reversed the lower 

court’s decision to exclude Mr. Mihalyko’s vehicle from forfeiture, stating that “the chambers 

judge erred in finding that the forfeiture of the Blazer to the Crown clearly would not be in the 

best interests of justice” (Mihalyko, 2012,12 para. 44). Mihalyko demonstrates the types of 

instruments eligible for seizure in Canada, as all adopting provinces permit the seizure of both 

proceeds and instruments of unlawful activity.  

Because provincial forfeiture is litigated through the civil process, these cases are 

different from criminal prosecutions in several ways. First, civil procedure operates with a lower 

standard of proof than criminal prosecutions. The civil standard of proof, known as the balance 

of probabilities, requires plaintiffs to prove their case to be more probable than that of the 

defence. This standard is lower than the criminal standard, which requires prosecutors to prove 

the guilt of defendants beyond a reasonable doubt. This process is in no way impeded by the 

 
11 Saskatchewan (Seizure of Criminal Property Act, 2009, Director) v. Mihalyko, [2011] S.J. No. 263. 
12 Saskatchewan (Seizure of Criminal Property Act, 2009, Director) v. Mihalyko, [2012] S.J. No. 232.  
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conviction status of potential offenders, as formal criminal charges are not required for civil 

forfeiture to be successful. This contrasts with criminal asset forfeiture, which generally requires 

a successful criminal conviction prior to asset seizure. Moreover, civil forfeiture proceedings are 

initiated in rem, or against the property itself, and not the individuals in possession of said 

property.13 While initially based upon the legal fiction that the impugned property was guilty of 

an offence, the initiation of forfeiture proceedings in rem allows interested parties to lay claim to 

the property in question (Cassella, 2009).14 What makes this stipulation significant is that 

proceedings operate as if defendants are not the presumptive owners of the property in question, 

often forcing property claimants to demonstrate their legitimate15 interest in the property 

(Cassella, 2008).  

Additionally, the ‘civil’ standard vests the authority of civil forfeiture policies and 

administration in the hands of provincial governments via their power over property and civil 

rights (Constitution Act, 1867, section 92(13)). Because these laws are legislated at a sub-

national level, a myriad of forfeiture policies have been established across Canada, though most 

of these laws have allowed for a wide-ranging application of forfeiture. Except for Quebec, all 

provincial forfeiture policies in Canada permit forfeiture applications for any provincial or 

federal law violation involving tainted assets (From et al., 2016). When their legislation was first 

passed in 2007, Quebec limited forfeiture applications to offences under the Criminal Code and 

 
13 Proceedings initiated against specific individuals are in personam (Nelson, 2016).  
14 Without in rem forfeiture proceedings, the government would be tasked with identifying any and all individuals 
with an interest in the property, an impossibility that would undermine the efficacy of the policies (Cassella, 2009).  
15 Often referred to as uninvolved interest holders, these individuals are often required to establish that they have 
whole or partial interest in the impugned property, and that they were in no way involved or aware of the unlawful 
activity which tainted said property.   
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Controlled Drug and Substances Act, though the province has since added the federal Cannabis 

Act (2018) to this list, as well as twelve provincial statutes.16 Many critics of forfeiture laws have 

argued that the practice should be ultra vires provincial legislators, as the sanctions imposed may 

be punitive in nature and can closely resemble or even exceed penalties in criminal law (Gallant, 

2010; Krane, 2010; Baker, 2014). Chatterjee v. Ontario (Attorney General) (2009), Canada’s 

landmark civil forfeiture decision, saw the Supreme Court of Canada rule on the constitutional 

validity of provincially administered asset forfeiture.  

Chatterjee and the Legitimacy of Provincial Criminal Law 

The Supreme Court in Chatterjee rejected a federalism challenge against Ontario’s Civil 

Remedies Act, ruling that forfeiture laws were intra vires provincial jurisdiction over property 

and civil rights (Chatterjee, 2009, para. 53; Jochelson et al., 2018). The facts in the Chatterjee 

case exemplify the application of forfeiture laws in Canada, and the decision confirms the 

constitutionality of the practice, at least on federalism grounds. 

After being pulled over for a missing front licence plate, Robin Chatterjee was arrested 

by officers due to a breach of recognizance as stipulated by his probation. Upon arrest, officers 

searched his vehicle and found multiple items associated with the drug trade, including a light 

ballast and an exhaust fan smelling of marijuana. While no marijuana or drugs of any kind were 

retrieved, officers discovered $29,020 in cash inside the car. Though no additional criminal 

charges were laid regarding the search results, Ontario’s Attorney General issued an 

 
16 For an exhaustive list of unlawful activity under Quebec’s legislation, see Section 1 “Schedule 1” in An Act 
Respecting the Forfeiture, Administration and Appropriation of Proceeds and Instruments of Unlawful Activity 
(2007), CQLR c C-52.2. 
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interlocutory motion to freeze the retrieved assets. Later, an application filed under Ontario’s 

Civil Remedies Act (CRA) granted the seizure of the assets confiscated at the time of Chatterjee’s 

arrest, citing the cash as proceeds of unlawful activity, and the equipment as instruments of 

unlawful activity (Chatterjee, 2009, para. 7). Chatterjee challenged the constitutionality of the 

CRA, arguing the legislation “[was] ultra vires Ontario because it [encroached] on the federal 

criminal law power” (Chatterjee, 2009, para. 1).  

The Court unanimously dismissed the appeal, stating that the forfeiture provisions 

stipulated in Ontario’s CRA, with respect to proceeds of crime, were constitutional and intra 

vires the province of Ontario (Chatterjee, 2009, para. 53). The Court explained that the 

objectives of the CRA are to deter crime and compensate victims of crime. With respect to crime 

deterrence, the Court found that both levels of government have constitutional authority to 

pursue action, including the federal government’s criminal law power and the provincial 

governments’ jurisdiction over property and civil rights. Victim compensation has already been 

found to be within provincial competence (Chatterjee, 2009, para. 3). Moreover, the Court 

explained that crime imposes significant costs onto provincial institutions and private parties, 

and that it would be appropriate to place this fiscal burden onto those who caused the injuries 

(Chatterjee, 2009, paras. 13-15). Finally, the Court stated that in rem forfeiture laws differ from 

criminal sanctions and, although forfeiture practices may have de facto punitive outcomes, the 

primary motivation of the legislation is to offset the fiscal damage caused by crime and to 

compensate victims (Chatterjee, 2009, para. 4). In short, because the CRA’s forfeiture legislation 

is intra vires the provincial government, and the primary motivation of forfeiture laws is to 

remedy issues of compensation, the Court found the CRA to be constitutional. 
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Chatterjee is the only time in Canadian jurisprudence where the constitutionality of civil 

asset forfeiture has been considered by the Supreme Court, and addresses the practice in terms of 

its legitimacy as a provincial power.17 The Supreme Court of Canada has never heard a Charter 

challenge to the civil forfeiture regimes. However, the federalism decision spurred a lively 

debate in Canadian academia regarding the implications of provincial forfeiture utilizing the civil 

process for supposed criminal violations.   

A common criticism levied by legal scholars at the Chatterjee decision is that the Court’s 

treatment of in rem jurisdiction ignores the punitive repercussions of asset forfeiture. In their 

decision, the Court claimed asset forfeiture is not comparable to criminal sanctions because it is 

the assets who are liable in court, not the property owners. This is reflected in the original styling 

of the case, which was Attorney General of Ontario v. $29,020 in Canada Currency, Exhaust 

Fan, Light Ballast, Light Socket (in Rem) and Robin Chatterjee.18 The Court also stated that 

proceedings may be initiated without joining the asset owners as defendants, affirming that 

forfeiture cases are between the state and illegally obtained property (Chatterjee, 2009, para. 21; 

Nelson, 2009). Some scholars see this justification by the Court to be obfuscating the object of 

liability in forfeiture cases, as it is the property owners who face the repercussions of forfeiture 

(Gallant, 2010; Gallant and King, 2013). As noted by Gallant (2010, p. 171), “Property, or 

proceeds of crime, cannot be held liable. Property does not care into whose hands it falls: 

 
17 Though the appellant argued in the lower courts that the CRA also violated sections 7 (life, liberty, and security of 
the person), 8 (search or seizure), 9 (detention or imprisonment), and 11(d) (presumption of innocence) of the 
Canadian Charter of Rights and Freedoms, these arguments were abandoned to focus on the CRA being ultra vires 
Ontario (Attorney General of Ontario v. $29,020 in Canada Currency, Exhaust Fan, Light Ballast, Light Socket (in 
Rem) and Robin Chatterjee, [2005] O.J. No. 2820., para. 8; Gallant, 2007; Gallant, 2010). 
18 This styling changed after Chatterjee became a claimant to the forfeited property (Chatterjee, 2009, para. 21).  
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property owners do.” Through this obfuscation, the Court’s decision in Chatterjee has been 

criticized as failing to take seriously the functionally punitive repercussions of in rem forfeiture.  

While the issue of in rem jurisdiction has been a focal point in Chatterjee scholarship, 

legal commentary has also concentrated on the Court’s treatment of Canada’s federalist 

framework with respect to paramountcy doctrine. The federal paramountcy doctrine stipulates 

that, when federal and provincial laws come into conflict and cannot be upheld simultaneously, 

the provincial law is rendered inoperable (Spizzirri, 2016). Throughout their decision the Court 

stated that any friction between provincial and federal forfeiture laws would result in the 

nullification of the provincial legislation, though no such conflict was present in Chatterjee 

(2009, para. 52). In fact, the federal government intervened in Chatterjee to support the Ontario 

law. Critics of the Court’s decision disagree with this assertion, claiming that provincial 

forfeiture laws come into conflict with the Criminal Code (Krane, 2010). Because Ontario’s CRA 

sets the standard of proof on a balance of probabilities regardless of conviction status, scholars 

argue that the federal and provincial laws overlap in this regard, as the provincial forfeiture 

procedure would necessarily be the path of least resistance. In Chatterjee, the Court dismissed 

this argument, stating that “[t]he mere existence of a valid federal law bearing some similarities 

to the challenged provincial law does not, without more, demonstrate the invalidity of the latter” 

(Chatterjee, 2009, para. 32), and that “[i]f the dominant purpose of the provincial enactment is in 

relation to provincial objects, the law will be valid, and if the enactments of both levels of 

government can generally function without operational conflict they will be permitted to do so” 

(Chatterjee, 2009, para. 36). However, this justification remains unsatisfactory to some. Krane 
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(2010)19 argues that such an arrangement with respect to forfeiture is nonsensical. Take, for 

example, a scenario where a provincial Attorney General has the option of initiating forfeiture 

proceedings through either the criminal or civil process.20 By opting for criminal forfeiture, the 

Attorney General may only retain property implicated in indictable offences, as criminal 

forfeiture is not available for summary offences. Next, prosecutors must obtain a conviction for 

the crime linked to the restrained assets, which is based upon the evidentiary standard of beyond 

a reasonable doubt. If successful, the Attorney General may initiate criminal forfeiture, which is 

demonstrated on the standard of a balance of probabilities. Through the civil process, the 

Attorney General could initiate property seizure, unencumbered by the type of offence allegedly 

committed, and seize tainted assets after demonstrating their association to unlawful activity on a 

balance of probabilities.21 In strict regard to property seizure, civil forfeiture is clearly a far more 

efficient and advantageous tool.22 Nevertheless, these concerns bolster scholarship which asserts 

that Canadian courts have been complicit in provincial legislation increasingly resembling 

criminal sanctions (Gallant, 2010; Krane, 2010; Baker, 2014). 

 

 

 
19 For more information regarding Chatterjee and paramountcy doctrine, see Krane (2010, pp. 88-102).  
20 For simplicity, this example will be based on the civil forfeiture provisions found in Ontario’s CRA (2001). 
21 This example ignores additional advantages enjoyed in the civil process, including administrative forfeiture, 
reduced procedural protections, and reverse onus provisions, which will be discussed later in this chapter. Moreover, 
this example is simplified for illustrative effect, and does not consider all processes and provisions associated with 
either criminal or civil forfeiture.  
22 As stated by Gallant (2007, p. 83), “In any case where there is a link between property and criminal wrongdoing, 
the province would be able to seize and forfeit property through civil proceedings. If the civil vehicle is available, it 
immediately becomes the preferred vehicle. Why choose to prosecute someone for an offence and, upon conviction, 
confiscate their criminal assets when a civil proceeding, with its lower threshold of proof, will accomplish the same 
ends?” 
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Canadian Civil Asset Forfeiture in Practice  

While the broad principles of civil asset forfeiture have been described, a practical 

understanding of the general process across Canada is necessary. Before forfeiture proceedings 

begin, governments generally rely upon case referrals from various organizations to identify 

assets that may be eligible for seizure.23 Next, after the state has identified assets that are 

believed to be implicated in unlawful activity, proceedings are initiated through the civil courts 

in rem, where the history and use of the property is assessed. At this stage, the state must 

demonstrate, on the civil standard of proof, that the property in question is either the proceeds or 

an instrument of unlawful activity. If the court is satisfied that this threshold has been met, the 

assets may have conditions imposed onto them, including restraint and/or preservation orders. 

After forfeiture has been granted by the courts, interest holders may contest the forfeiture by 

demonstrating a legitimate interest in the property which would warrant protection (McKeachie 

and Simser, 2009). Each provincial statute includes provisions which protect interest holders 

who did not engage in the alleged unlawful activity,24 as well as provisions which allow the court 

to deny forfeiture if it would not be in the interests of justice to do so. Protection may include 

partial compensation, the return of assets, or similar remedial measures. Successfully forfeited 

assets are generally liquidated, with the resulting funds being deposited into accounts which are 

used to compensate victims, fund crime-prevention programs, and other approved initiatives. 

 
23 Simser (2020c, pp. 67-68) states that, in his experience with Ontario, the most common source of referrals is law 
enforcement, though other entities, such as the Ontario Securities Commission and the Ministry of the Environment, 
also serve as sources for potential forfeiture.  
24 Some provinces, such as British Columbia, do not consider interest holders uninvolved if they were aware of, and 
financially benefited from, the alleged unlawful activity, even if they were not active participants (Subsection 12(2) 
of the Civil Forfeiture Act, 2005).    
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Conclusion 

This chapter discusses the history of civil asset forfeiture, as well as the general tenets of 

these policies across modern states. However, civil forfeiture’s standing as a provincial power is 

unique amongst comparable jurisdictions, requiring further analysis. Chapter 3 discusses the 

context surrounding Canadian federalism and the criminal/civil divide, the rise of cooperative 

federalism, and the legitimacy of provincial criminal laws. 

 

 

 

 

 

 

 

 

 

 

 



 

 

18 

 

Chapter 3: Canadian Federalism and Quasi-Criminal Laws 

To properly understand civil asset forfeiture’s significance in terms of Canadian 

federalism, as well as the Court’s decision in Chatterjee, this chapter explores Canada’s federal 

system of governance, with particular focus on the division of powers established in the 

Constitution Act (1867). As a jurisdictional federation, Canada’s system of governance divides 

specific powers amongst the federal and provincial governments, an arrangement which seeks to 

address national concerns through centralized coordination and regional interests through limited 

local autonomy (Snow, 2018; Marland and Wesley, 2020).25 With respect to legislating criminal 

justice, section 91(27) of the Constitution Act (1867) makes clear that federal Parliament is 

vested with the exclusive legislative authority over criminal law (known as the criminal law 

power), while section 92(14) tasks the provinces with regulating the administration of justice. 

This arrangement is significant and suggests an intentional exclusivity for each responsibility, as 

criminal justice is the only subject matter in sections 91 and 92 that is divided along these lines 

(Baker, 2014). Following this rationale, one would assume that the concept of “provincial 

criminal law,” or provinces legislating criminal matters, is antithetical to the principles 

underlying Canada’s federal system. However, an obvious question complicates this (seemingly) 

straightforward arrangement; what is “criminal law?”  

 

 
25 This paper acknowledges the role of municipalities within Canada’s system of governance, though the 
relationship between the provinces and their respective municipalities is a unitary one. As stated in section 92(8) of 
the Constitution Act (1867), provinces maintain exclusive authority regarding “municipal institutions in the 
Province.” This is the only mention of municipalities in the Constitution Act (1982), endowed with no powers or 
responsibilities in Canada’s major constitutional document. Nonetheless, municipal politics are of little relevance to 
this paper.  



 

 

19 

 

The Ambit of the Criminal Law Power 

Determining the ambit of the federal criminal law power has been a complex and arduous 

process in Canadian jurisprudence. First, the way in which “crime” is defined is of little use in 

establishing the bounds of legislative authority.26 For example, if a crime is any behaviour that 

constitutes a transgression against the public good, this would seemingly include various issues 

codified as provincial responsibilities under section 92. Similarly, if crime is defined as those 

behaviours which are prosecutable in criminal proceedings, the federal government could make 

any matter criminal by simply imposing penal consequences (Baker, 2020). In essence, such a 

definition would make the scope of section 91(27) limitless, as the imposition of criminal 

penalties would make the corresponding behaviour inherently criminal. While defining matters 

of criminal law may feel intuitive, the process is far more difficult in practice. Justice Estey best 

describes this dynamic in Scowby v. Glendinning (1986, para. 10), stating that “Criminal law is 

easier to recognize than to define. It is easier to say what is not criminal law than what is.” 

The issues discussed above have been reflected in Canadian jurisprudence, as various 

courts have attempted to define the limits of the criminal law power. For example, in 1922 JCPC 

member27 Lord Haldane argued that section 91(27) was limited to instances “where the subject 

matter is one which by its very nature belongs to the domain of criminal jurisprudence,” but this 

reasoning is clearly circular and inoperable. In the Proprietary Articles Trade case of 1931, Lord 

Atkin stated that prohibited acts with penal consequences were within the criminal domain, but 

 
26 The definition of “crime” provided by Barron’s Law Dictionary is “Any act the sovereign has deemed contrary to 
public good; a wrong the federal Parliament has determined is injurious to the public and, hence, prosecutable in 
a criminal proceeding.” 
27 Until 1949, Britain’s Judicial Committee of the Privy Council was Canada’s court of final appeal. 
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this conception suffers from the same definitional issues described earlier (Baker, 2020). 

Haldane’s conceptualization was addressed and rejected in the Margarine Reference case (1949), 

where the Supreme Court sought to clarify the range of laws which are criminal in nature. In the 

decision, Justice Rand stated that laws are criminal when they contain a prohibition with an 

accompanying penal sanction that is directed towards addressing a public purpose, namely 

“public peace, order, security, health, [and] morality,” and aimed at safeguarding the public 

against “some evil or injurious or undesirable effect” (Reference re. Validity of Section 5 (a) 

Dairy Industry Act, 1949, pp. 49-50). While more comprehensive than previous iterations, this 

conceptualization violates the exclusivity principle of the division of powers. While this isn’t 

necessarily an issue, the watertight intentions of Canada’s founders regarding criminal justice are 

clearly violated by such an interpretation. More recently, Supreme Court justices Cory and 

L’Heureux-Dubé addressed the difference between criminal and regulatory offences in R. v. 

Wholesale Travel Group Inc. (1991),28 providing the most coherent distinction between the two 

legislative domains: 

The objective of regulatory legislation is to protect the public or broad segments of the public 
(such as employees, consumers and motorists, to name but a few) from the potentially adverse 
effects of otherwise lawful activity. Regulatory legislation involves a shift of emphasis from the 
protection of individual interests and the deterrence and punishment of acts involving moral fault 
to the protection of public and societal interests. While criminal offences are usually designed to 
condemn and punish past, inherently wrongful conduct, regulatory measures are generally directed 
to the prevention of future harm through the enforcement of minimum standards of conduct and 
care. 
 
It follows that regulatory offences and crimes embody different concepts of fault. Since regulatory 
offences are directed primarily not to conduct itself but to the consequences of conduct, conviction 
of a regulatory offence may be thought to import a significantly lesser degree of culpability than 
conviction of a true crime. The concept of fault in regulatory offences is based upon a reasonable 
care standard and, as such, does not imply moral blameworthiness in the same manner as criminal 
fault. Conviction for breach of a regulatory offence suggests nothing more than that the defendant 

 
28 As discussed, in part, in Jochelson et al., 2018.  
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has failed to meet a prescribed standard of care. (R. v. Wholesale Travel Group Inc., 1991, paras. 
129-130) 

 
This passage provides important nuance regarding the differences between criminal and 

regulatory offences, namely the level of responsibility and culpability associated with each 

offence type. More specifically, regulatory laws are precautionary in nature, seeking to establish 

minimum standards of care, irrespective of moral blameworthiness. 

Quasi-Criminal Law and Jurisdictional Overlap 

While the developments highlighted above seem to indicate a federal encroachment on 

provincial powers, this trend can also be observed in the opposite direction. In tune with their 

liberal interpretation of the criminal law power, the Supreme Court has similarly allowed the 

provinces to legislate matters which seem exclusive to the federal government. “Provincial 

criminal law” will be used to describe these policies, which clearly resemble federal criminal 

laws.  

Provincial criminal policies have generally been justified by the Supreme Court via the 

“double aspect” doctrine, an interpretive tool which permits legislative overlap in matters where 

the federal and provincial governments have a distinct, though equally important, interest in a 

policy field (Brouillet and Ryder, 2017). The operation of motor vehicles illustrates this 

dynamic, as the federal government’s interest in criminal behaviours intersects with provincial 

governments’ interest in civil rights and property (Cromwell, 2022). In Ross v. Registrar of 

Motor Vehicles et al. (1973), the Supreme Court clarified the role of each government in matters 

with dual aspects. In the case, Ross was convicted of impaired driving under section 234 of the 
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Criminal Code and was prohibited from driving outside of employment hours29 for a six-month 

period. However, section 21 of Ontario’s Highway Traffic Act stated that individuals convicted 

of specific criminal offences, including section 234, would automatically have their licenses 

suspended for a period not exceeding twelve months. As a result, Ross was unable to benefit 

from the employment-related exemption permitted in the Criminal Code due to the blanket 

suspension mandated by the provincial legislation. Upon appeal to the Supreme Court, the 

majority found that both federal and provincial laws were valid and could operate 

simultaneously, despite the sentencing judge permitting intermittent driving privileges (Ross, 

1973, p. 16). Notably, when addressing the applicant’s argument that the provincial law 

overruled the employment exemption provided in the Criminal Code, Justice Pigeon stated that 

“It should now be taken as settled that civil consequences of a criminal act are not to be 

considered as "punishment" so as to bring the matter within the exclusive jurisdiction of 

Parliament” (Ross, 1973, p.13). Clearly, then, criminal matters cannot be understood solely based 

upon the punishments attached to their violations, as the provinces may impose their own 

punishments, even those which are more restrictive than criminal punishment (Carter, 2017). 

This rationale helps to understand civil asset forfeiture’s standing in the Canadian federation, as 

forfeiture may be initiated after a criminal law violation has occurred, and may even result in 

more restrictive sanctions than those outlined in the Criminal Code (Gallant, 2014).   

While Ross demonstrates the double aspect doctrine in practice, how does this relate to 

civil asset forfeiture? Primarily, the decision reaffirms the difference between punishments 

initiated through the Criminal Code versus provincial regulatory sanctions, as well as the 

 
29 Monday to Friday, 8:00am to 5:30pm. 
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compatibility of semi-duplicative sanctions. As stated in section 92(15) of the Constitution Act 

(1867), the provinces may impose “Punishment by Fine, Penalty, or Imprisonment” in relation to 

the matters enumerated in section 92, including those that may share a double aspect with the 

federal government. Because civil asset forfeiture concerns matters of unlawful behaviour, the 

federal government maintains interest due to violations of the criminal law. However, the 

provinces share an equal interest in these behaviours because they transgress upon provincial 

spheres, including civil and property rights (section 92(13)), the administration of justice in the 

provinces (section 92(14)), and matters of a local and/or private nature (section 92(16)). As 

demonstrated in Ross, the federal and provincial governments have unique and valid interests 

regarding the violation of the criminal law, representing a double aspect and opportunity for 

cooperative federalism.  

A more recent example of legitimate provincial criminal law can be found in R. v. 

Keshane (2012) regarding public fighting bylaws. In the case, Keshane engaged in a fistfight 

with another individual outside of a bar in Edmonton, Alberta. While no criminal charges were 

laid, the responding officers issued Keshane a $500 fine for public fighting, per Edmonton 

bylaw. Keshane argued that the bylaw was ultra vires provincial authority because it sought to 

legislate matters which were under the exclusive authority of the federal government. The 

Alberta Court of Appeal (ABCA) unanimously dismissed Keshane’s appeal, stating that the issue 

of public fighting overlapped both the federal and provincial domains in “roughly equal 

importance,” necessitating judicial restraint based on double aspect (Keshane, 2012, para. 41). 

Though the decision in Keshane was not reviewed by the Supreme Court,30 the ACBA clearly 

 
30 Keshane’s application for leave to the Supreme Court was dismissed (R. v. Keshane, [2013] S.C.C.A. no. 53).  
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recognized the significance of concurrent legislation for matters with a double aspect. In tune 

with similar decisions regarding criminal subjects of double aspect, Canadian courts have 

permitted the provinces to legislate alongside the federal government’s criminal law. These 

statutes follow Baker’s (2014, p. 276) description of provincial criminal law, which is “a broader 

and growing phenomenon of provincial laws or municipal by-laws that supply criminal justice 

administrators (police and prosecutors) with an option to impose penalties other than those 

provided for the same conduct by the federal Criminal Code.” 

Provincial Will, Federal Capitulation 

This chapter has made clear that provincial governments have a legitimate claim to 

legislating matters of criminal substance, so long as these issues have a distinct provincial aspect. 

This new paradigm departs from classical notions of federalism, where each government is 

responsible for “impermeable ‘watertight’ compartments” of legislative authority (Marland and 

Wesley, 2020, p.76), though the allowance of cooperative federalism has been constrained to 

matters with a clear and identifiable double aspect (Oliver, 2013). However, the proliferation of 

provincial criminal laws is not only a product of jurisprudence. For example, Baker (2014) 

suggests that the federal government has expressly advocated for specific criminal justice 

responsibilities to be unloaded onto the provinces. In 2008, for example, federal prosecutor 

Cheryl Tobias supported Ontario’s civil forfeiture legislation in Chatterjee, stating that forfeiture 

is an important response to the harms associated with criminal behaviour (Makin, 2008). 

Similarly, a 2013 report issued by the Department of Justice’s Steering Committee on Justice 

Efficiencies and Access to Justice pondered offloading certain criminal offences to the provinces 

as an option to increase efficiency in the justice system (Baker, 2020). If the federal government 
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had resisted provincial forfeiture initiatives, perhaps these policies would not have developed in 

a relatively frictionless manner. Instead, the federal government’s approval of civil forfeiture 

may have further entangled the forfeiture powers enjoyed by both the federal and provincial 

governments. 

Conclusion 

This chapter has explored trends in Canadian federalism pertinent to civil forfeiture and 

criminal justice initiatives, and for good reason. The significance of these developments cannot 

be overstated with regards to the future of Canadian federalism and the bounds of quasi-criminal 

provincial laws. At the time of Confederation, the powers of legislating and enforcing the 

criminal law were deliberately divided amongst the federal and provincial governments, 

representing the only instance of administrative federalism31 in the Canadian Constitution 

(Baker, 2020). Through their treatment of Chatterjee (2009), the Supreme Court has enabled the 

provinces to supplement the criminal law by establishing civil forfeiture procedures, which could 

result in ten distinct and fragmented forfeiture regimes across the country. From a classical 

federalism perspective, this dynamic represents a clear threat to the uniformity of Canadian 

criminal law, and threatens to erode a critical aspect of Canada’s division of powers. Within this 

new paradigm, certain questions must be addressed. For example, has the Supreme Court’s 

allowance of (and the federal government’s receptivity to) provincial forfeiture fundamentally 

altered the country’s understanding of criminal justice federalism? Against the Canadian 

 
31 Schwager (1999) describes administrative forfeiture as an arrangement where centralized legislation is 
administered on a localized basis. In terms of criminal justice, the federal government establishes the criminal law, 
which applies across Canada, while the provinces are tasked with the enforcement and administration of said laws. 
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constitutional framers’ intentions,32 are we moving towards a decentralized criminal law model? 

The development of provincial forfeiture policies is fundamentally a story of Canadian 

federalism, and the potential for our current configuration regarding criminal law to be further 

transformed by provincial crime-control initiatives. By tracking both policy diffusion and 

legislative developments across the country, this research considers whether the provinces have 

exacerbated the fragmentation of the criminal law, or if these concerns are overblown.  

 

 

  

 

 

 

 

 

 

 

 

 

 

 
32 For example, Sir John A. Macdonald stressed that a uniform criminal law was “a matter of almost necessity,” and 
that a decentralized approach was “one of the defects [of] the United States system” (Canada, 1865, p. 45).   



 

 

27 

 

Chapter 4: Policy Diffusion 

When studying the adoption of civil forfeiture in Canada, the task is to consider how 

policies in one provincial jurisdiction influence the crafting and implementation of policies in 

another. The concepts of policy diffusion and transfer are most useful in understanding the 

adoption of civil forfeiture in Canada, and inform our understanding of the ways in which 

forfeiture legislation have evolved over the last two decades. Before proceeding, it is important 

to recognize that research on policy diffusion is often convoluted and premised on an assortment 

of overlapping concepts, including transfer33 (Dolowitz and Marsh, 2000; Obinger et al., 2013), 

convergence (Knill, 2005; Klingler-Vidra and Schleifer, 2014; Olive, 2021), and lesson-drawing 

(Illical and Harrison, 2007). As argued by Boyd (2021), policy innovation scholars are not set on 

a singular methodological framework. Various approaches have been utilized in Canadian policy 

innovation scholarship, and this research is no different. Transfer and diffusion studies have been 

augmented through the incorporation of various heuristics and analytical lenses, allowing 

researchers to acquire insights through bespoke research techniques. This section provides an 

overview of the state of Canadian policy diffusion studies, highlighting the discipline’s focus on 

tracking the spread of policies across jurisdictions. 

Policy Diffusion 

Popularized by American researchers tracking state-to-state policy adoption, policy 

diffusion describes the ways in which a government’s policy choices are informed by the 

experiences of other governments who have enacted similar legislation (Dobbin et al., 2007; 

 
33 Transfer scholars have refined the mechanisms of learning and emulation, as described in this section.  
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Shipan and Volden, 2008; Berry and Berry, 2018). Unlike other modes of policy analysis, 

diffusion scholars are primarily interested in policy innovation,34 or the initial adoption of 

policies in a given jurisdiction (Walker, 1969; Berry and Berry, 2018). For example, regarding 

civil asset forfeiture, the passing of each provincial legislation represents an instance of policy 

innovation at the sub-national level, as civil forfeiture provisions are beyond the authority of the 

federal government. Additionally, the field is less concerned with policy outcomes, and instead 

focuses on the processes which inform policy development (Gilardi, 2016). Fundamental to 

diffusion scholarship is the assumption that external policy influences are not only present during 

the legislative process, but are useful in understanding how a given policy comes to be 

considered and adopted by legislatures. For example, while the composition of a provincial 

legislature will certainly impact the trajectory of a bill, so too will external pressures that either 

inform, or seek to influence, the decision-making of government officials. These pressures are 

quite diverse, including the experiences of other jurisdictions legislating in similar fields, judicial 

decisions that inspire legal or reputational considerations, and interest groups which pressure 

certain legislative outcomes. These broad external influences have inspired a similarly diverse 

range of diffusion methodologies, though the sheer breadth of scholarship makes discerning 

general findings from the field difficult. To best describe the principles of diffusion research, a 

generalized review of the scholarship will be presented. The most informative principles of 

policy diffusion, as they relate to civil forfeiture, are as follows: common mechanisms of 

 

34 Policy innovation is distinct from policy invention, which seeks to understand the creation of wholly original laws 
and policy sets (Walker, 1969; Berry and Berry, 2018).  
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diffusion, necessary competition amongst jurisdictions, and a jurisdictional dynamic that 

facilitates autonomous decision-making by decentralized authorities.  

Mechanisms of Diffusion 

A central tenet of policy diffusion is the notion that governments are actively learning 

from both the positive and negative experiences of one another. As stated by United States 

Supreme Court Justice Louis D. Brandeis (1932), individual states “serve as a laboratory” for the 

experimentation of social and economic policies (Shipan and Volden, 2012). Building upon 

Brandeis’ analogy, Shipan and Volden (2012) suggest that state legislatures must act as scientists 

who observe and learn from these experiments to best accomplish the goals of their respective 

jurisdictions (Shipan and Volden, 2012). Various mechanisms have been developed to describe 

the different forms of policy diffusion, with the most common being learning, competition, 

coercion, and emulation.  

Learning refers to instances where a jurisdiction is provided new information regarding a 

specific policy field and adjusts their legislative approach accordingly (Gilardi, 2016; Berry and 

Berry, 2018). Learning often occurs after jurisdictional outcomes have been assessed based on 

the costs and benefits associated with policy implementation. In other words, learning is 

demonstrated when policy efficacy is considered by another jurisdiction who seeks to address a 

similar issue within their own jurisdiction. As argued by Dolowitz and Marsh (2000) and 

Weyland (2005), learning is best understood as being a product of bounded rationality, where 

policymakers seek to legislate rationally “within the limits of knowledge, context, uncertainty, 

timescales, and other constraints” (Marsden et al., 2012, p. 907). Put simply, in the absence of 

complete information, policymakers learn from other jurisdictions to best accomplish their own 
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policy goals. Competition refers to how policies are adapted and amended to attract or retain 

economic resources (Gilardi, 2016; Berry and Berry, 2018). Competition amongst jurisdictions is 

exemplified in state tax rates, where jurisdictions consider the balance between attracting 

economic activity and funding government expenditures, all in relation to other jurisdictions 

seeking to attract similar resources (Hembre, 2021). Coercion refers to instances where an entity 

outside of the policymaking jurisdiction has influenced the ability for certain policy approaches 

to be pursued. For example, Appuhami, Perera and Perera (2011) found that Sri Lankan public-

private partnership regulations were heavily influenced by requirements mandated by 

international organizations who provided conditional financial assistance. Finally, emulation, 

rooted in social constructivism, refers to the adoption of policies based on the perceived 

appropriateness of policies elsewhere. Unlike learning, which focuses on the objective 

consequences of policies in a given area, emulation documents the acceptance and advocacy of 

policies due to their underlying principles (Gilardi, 2016; Gilardi and Wasserfallen, 2019). For 

example, the adoption of human rights laws may be explained through an understanding of the 

social norms within the adopting jurisdiction.  

Policy Development in Relation to Other Jurisdictions 

Another important aspect of policy diffusion is the assumption that governments assess 

and compare their policies in relation to one another. For example, Hembre’s (2021) study35 

found that, when comparing income tax rates to professional sports teams’ performance levels 

(based on winning percentages), teams located in states with lower income tax rates, on average, 

 
35 Hembre focuses on professional hockey, basketball, football, and baseball teams in the United States over a 
twenty-year period.  
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performed better than teams in regions with higher income tax rates. This phenomenon is 

attributed to the ability of unrestricted free agents to move across state lines to negotiate the best 

possible contracts available, allowing teams residing in low-to-zero state income tax jurisdictions 

to offer contracts that are more lucrative post-taxation (Hembre, 2021). A noteworthy 

implication of these policy discrepancies is that relocating organizations can move tactically to 

settle in areas with preferential tax rates and, as a result, attract more talent at a lower cost post-

taxation (Hembre, 2021). Integral to Hembre’s study is an understanding that jurisdictions are 

conscious of how their policies are situated in relation to one another, and that innovations 

elsewhere can influence how other jurisdictions are viewed. This rationale goes beyond 

competition and the economic implications of public policies. For example, if one jurisdiction 

enacts more punitive justice practices, comparable jurisdictions may consider how these new 

policies compare to their own, and amend their legislation accordingly. Likewise, the absence of 

punitive justice practices may inspire a jurisdiction to strengthen its own policies, even if the 

consequences of lax policies have not yet manifested in its own jurisdiction. Policymakers are 

constantly contemplating how policies may alter the competitiveness of their jurisdictions, 

leading to the adoption of policies that have proven effective or, conversely, rejecting approaches 

that have failed elsewhere.  

Horizontal vs. Vertical Policy Diffusion 

Much of this section has highlighted horizontal policy diffusion, or how governments of 

the same level (either local, sub-national, or national) influence the policies of one another, but 

an equally significant process is vertical policy diffusion. Vertical policy diffusion describes how 

policies at one level of government influence the decisions of policymakers at a different level 
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(Shipan and Volden, 2006). The concepts of horizontal and vertical diffusion are integral to this 

study, as the absence of federal coercion (due to civil forfeiture falling within the exclusive 

authority of provincial legislatures) eliminates the prospect of horizontal diffusion, while vertical 

diffusion amongst adopting jurisdictions routinely occurred. It should be noted that both 

horizontal and vertical policy diffusion are in reference to governments which operate within the 

same nation, and do not describe international diffusion dynamics. For example, Ontario (a sub-

national jurisdiction within a federal system) learned from the experiences of Ireland (the 

national government of a unitary state), though this is not an example of vertical diffusion 

because the two governments do not operate within the same sovereign domain. 

Policy Transfer 

While policy diffusion scholarship is certainly useful in discerning the primary 

mechanisms of policy adoption, a subset of the field,36 known as policy transfer, offers more 

robust tools for a qualitative analysis. Popularized by the works of Dolowitz and Marsh (1996, 

2000), policy transfer focuses primarily on the diffusion mechanisms of learning and emulation, 

and seeks to understand the motivations behind policymakers and the legislative schemes they 

seek to implement. Scholarship is mixed on whether policy transfer occurs because of rational 

processes or as a shortcut to avoid more thorough policy planning (Boyd, 2021), but important to 

this research is the assumption that government officials draw from the experiences of other 

jurisdictions when seeking to implement similar measures. Building on this assumption, transfer 

 
36 Some scholars view transfer as falling under the broad umbrella of diffusion studies (Newmark, 2002; Blatter et 
al., 2022), while others recognize the transfer literature as a distinct field. For present purposes, transfer studies are 
recognized as the former, falling under the broad label of diffusion studies.  
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studies have developed to catalogue the various ways in which policymakers draw inspiration 

from jurisdictional experiences.  

In their seminal work titled “Learning from Abroad: The Role of Policy Transfer in 

Contemporary Policy-Making” (2000), Dolowitz and Marsh developed a heuristic which sought 

to explore the factors that influence the policy transfer process, including why actors engage in 

transfer, who the key actors are in the transfer process, what policies and lessons are transferred, 

the degree to which transfer occurs, and the hurdles present during the transfer of policy. 

Additionally, the authors discussed the importance of understanding why some policies are 

unsuccessful in transferring to other jurisdictions. The authors recognized three important factors 

that contribute to policy failure:  

First, the borrowing country may have insufficient information about the 
policy/institution and how it operates in the country from which it is transferred: a 
process we call uninformed transfer. Second, although transfer has occurred, crucial 
elements of what made the policy or institutional structure a success in the originating 
country may not be transferred, leading to failure: we call this incomplete transfer. Third, 
insufficient attention may be paid to the differences between the economic, social, 
political and ideological contexts in the transferring and the borrowing country: we call 
this inappropriate transfer. (Dolowitz and Marsh, 2000, p. 17) 

 
Beyond Dolowitz and Marsh’s contributions, various concepts have been incorporated 

into transfer studies,37 with those most relevant to this research being lesson-drawing and 

convergence. Lesson-drawing refers to the process by which policymakers are informed by 

experiences, both internal and external to the innovating jurisdiction, to reform and improve 

policy approaches (Moreno and Zanabria, 2012). Rose (1991, p. 7) describes lesson-drawing as 

“a short cut, utilizing available experience elsewhere to devise a programme that [is] new to the 

 
37 Unlike policy diffusion scholarship, which has generally unified under the mechanisms previously discussed, 
transfer studies utilize a host of concepts, often dependant on the focus of the research (Illical and Harrison, 2007).  
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agency adopting it and attractive because of evidence that [it] has been effective elsewhere.” 

Likewise, the same process may occur in the converse, known as negative lesson-drawing, where 

policy failures inform jurisdictions on what to avoid when legislating similar matters (Illical and 

Harrison, 2007). For clarity, Rose’s conception of lesson-drawing will be referred to as positive 

lesson-drawing in this paper. Moreover, an important aspect of lesson-drawing is that “No one 

government has a monopoly of wisdom” (Rose, 2005, p. 7), and that policy agents may be 

informed by multiple jurisdictions with various legislative approaches. Convergence refers to the 

increase in policy characteristics over time amongst a given set of autonomous38 jurisdictions 

(Knill, 2005; Besco, 2021). Central to the study of policy convergence, or divergence, is the 

notion that practices elsewhere may inform the trajectory of a jurisdiction’s policy development, 

allowing innovation absent first-hand experience. In the case of Canadian forfeiture, both lesson-

drawing and policy convergence are demonstrated by adopting provinces, drawing from the 

experiences of various forfeiture regimes to inform policy development.  

Conclusion 

This chapter provides an overview of the policy diffusion literature, including dominant 

mechanisms of diffusion, how jurisdictions adopt and update their policies based on the 

experiences of others, and the ability for diffusion to occur amongst different levels of 

government. This section also outlines a subset of policy diffusion, known as policy transfer, 

which places more emphasis on the contextual factors that result in policy adoption. For present 

purposes, these contextual factors are instrumental in understanding how policy actors consult 

 
38 In this context, “autonomous” refers to the ability of jurisdictions to freely legislate within the bounds of their 
established authority. In Canada, each province has the authority to legislate civil asset forfeiture.  
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jurisdictions when contemplating similar measures in their own jurisdiction, as well as the ways 

in which these consultations are communicated in policy documents. In the next chapter, aspects 

of policy diffusion and transfer will be explained in relation to their use in this research.  

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

36 

 

Chapter 5: Methodology 

Operationalizing Policy Diffusion in the Canadian Context 

To better understand the development of civil asset forfeiture policies in Canada, I draw 

upon concepts found in the policy diffusion literature, including positive and negative lesson-

drawing, competition, emulation, coercion, convergence, and vertical and horizontal diffusion, as 

well as Dolowitz and Marsh’s factors of policy failure.39 Though they describe similar 

mechanisms of diffusion, lesson-drawing is favoured over learning in this paper, as the former is 

more focused on contextual learning than the latter. This approach is advantageous for 

conducting a comparative study of provincial forfeiture programs, as the transfer literature is 

recognized as being particularly useful in case studies and qualitative small sample analyses 

(Boyd, 2021; Porto de Oliveira, 2021). While forfeiture studies in the United States may draw 

upon all 50 states for quantitative analyses, Canada is limited to ten provinces. This sample is 

further restricted in forfeiture research, as only eight provinces have adopted civil forfeiture 

policies. Due to this limited sample size, a qualitative approach is most appropriate for this 

thesis.  

Moreover, this research utilizes Evans’ (2009, p. 244) conception of policy transfer, 

which he defines as “action-oriented intentional learning: that which takes place consciously and 

results in policy action.” Evans’ definition focuses on conscious and intentional instances of 

policy learning, and is useful when analyzing Hansard transcripts, committee hearings, and 

government documents, as the intentionality of actors is assumed when documenting instances of 

 
39 Uninformed, incomplete, and inconsistent transfer (Dolowitz and Marsh, 2000).   
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jurisdictional consultation and referencing. This approach also reduces the likelihood of 

misidentifying policy inspirations, as various forfeiture regimes resemble one another, though 

this isn’t necessarily indicative of conscious learning based on the experiences of specific 

jurisdictions.40 Finally, while policy innovation scholars recognize that both government and 

non-government actors engage in the transfer of policy ideas and information, this study is only 

interested in formal government actors referencing other jurisdictions during the drafting and 

passing of forfeiture bills in provincial legislatures. Transfer studies have traditionally explored 

learning and emulation as occurring through various actors and institutions though, as stated by 

Böhmelt and colleagues (2016), isolating specific actors and their participation in policy transfer 

may garner important insights from the policymaking process. Marier (2017) identifies four 

types of “policy entrepreneurs” in the transfer process, including 1) Political entrepreneurs, who 

are elected officials in government; 2) Executive entrepreneurs, who hold influential positions 

under the authority of the political executive; 3) Bureaucratic entrepreneurs, who are civil 

servants with practical knowledge in the administration of policy sets; and 4) Informal 

transnational actors, who have no official standing in the adopting government or its 

bureaucratic structure. This paper focuses on demonstrations of intentional diffusion and transfer 

by the first three types of entrepreneurs described above, as their formal affiliation with adopting 

governments allows for a more thorough understanding of why certain policies are pursued.  

 
40 As an example, if Ontario’s legislation heavily resembled South Africa’s legislation, this does not mean South 
Africa was the basis for their framework. It is equally plausible that both Ontario and South Africa emulated 
Ireland’s forfeiture model, with Ontario never specifically consulting South Africa’s policies, or that South Africa 
and Ireland both drew inspiration from a different jurisdiction. By focusing solely on conscious and intentional 
demonstrations of learning, guesswork is minimized, and a more robust understanding of policy transfer is achieved.  
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 It is clearly beyond the scope of this paper to document every instance of policy learning 

experienced by policymakers, particularly when conversations occur in private. By focusing 

specifically on formal policy settings, this paper can document how policymakers explain their 

policy decisions by way of jurisdictional references, demonstrating the utility of scouring 

government records to identify instances of policy transfer. Additionally, former Manitoba 

Justice Minister and Attorney General Gord Mackintosh (NDP),41 as well as Ontario’s lead 

policy drafter Jeffrey Simser,42 agreed to participate in interviews with me regarding the drafting 

and passing of their respective founding civil forfeiture legislation. Neil Karkut,43 Senior Legal 

Counsel with the Legislative Services Branch of the Saskatchewan government, also provided 

insights into various forfeiture amendments in Saskatchewan through email communications. 

Statements provided by Mr. Mackintosh, Mr. Simser and Mr. Karkut are included whenever 

relevant, providing an inside perspective on the importance of policy innovation through 

jurisdictional consultation.  

To explore how policymakers consult other jurisdictions throughout the policymaking 

process, this study employs a content analysis of relevant policy documents, including committee 

reports, Hansard transcripts, government reports and public statements. In addition to transfer 

 
41 Gord Mackintosh has an extensive history in Manitoba politics, representing St. Johns in the Manitoba Legislature 
from 1993 to 2016. During this time, Mackintosh served as Minister of Justice and Attorney General from 1999 to 
2006 (also serving as House Leader during this time), where he sponsored Manitoba’s founding forfeiture 
legislation, The Criminal Property Forfeiture Act.  
42 Jeffrey Simser is perhaps the most instrumental figure in the field of Canadian civil asset forfeiture, leading the 
development of Ontario’s founding forfeiture legislation, the Civil Remedies Act, and being the Founding Legal 
Director of Ontario’s Civil Remedies for Illicit Activities Unit (2000-2010). Beyond this, Mr. Simser has written 
extensively on the subject of Canadian civil asset forfeiture, and has supported various provinces in developing their 
civil forfeiture programs.   
43 Neil Karkut has contributed to the development of various civil forfeiture laws in Saskatchewan that fall under the 
authority of the Minister of Justice and Attorney General, as well as the Minister of Corrections, Policing and Public 
Safety. Mr. Karkut joined the Ministry in 2013, and was involved in the drafting of Bill 150: The Seizure of 
Criminal Property Amendment Act, 2019, and Bill 38: The Seizure of Criminal Property Amendment Act, 2021.  
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mechanisms, this paper utilizes the diffusion mechanisms of learning, competition, coercion, and 

emulation whenever relevant. As discussed later, lesson-drawing and emulation are the dominant 

mechanisms of civil forfeiture policy innovation. The reason both diffusion and transfer 

approaches are integrated into this thesis is due to their respective utilities, with transfer studies 

typically focusing on single policies being adopted by single jurisdictions (Graham et al., 2013), 

and diffusion studies often tracking multiple policies and jurisdictions over time. Borrowing 

from both traditions allows for a robust understanding of how policy innovations occur, as well 

as how these policies change over time. 

Tracking Policy Provisions of Interest 

As this paper is primarily interested in macro-structural developments concerning 

Canadian civil forfeiture policies, a detailed account of all civil forfeiture policies and 

amendments is beyond the scope of this thesis. Instead, the defining features of civil forfeiture in 

Canada, as well as frequently cited jurisdictions, are presented so that instances of policy 

variance may be better explored. This approach enables a detailed understanding of how 

provincial policies, as informed by jurisdictional inspirations, develop and change over time.  

Part of the inductive research strategy of this project is to develop those macro-structural features 

of civil forfeiture regimes, and the findings in Chapter 6 begin with a detailed description of 

what can be considered a macro-structural feature. This paper is less interested in the 

effectiveness of forfeiture provisions, but instead the reasons for certain policy features being 

selected or changed. As stated by Gallant (2014), evaluating the efficacy of civil forfeiture 

regimes is difficult because success in one regard, such as increased revenue generation, can 

directly undermine other interests, such as protecting innocent citizens from undue asset seizure. 
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A program too extreme in either regard would prove ineffective in accomplishing the purposes of 

the legislation, and articulating an optimal balance between these interests is beyond the scope of 

this paper. Instead, analyzing the reasoning behind policy developments allows for a 

comprehensive review of the spread of civil forfeiture in Canada.  

To better understand the temporal dimension of policy innovations in Canada, provincial 

forfeiture developments will be analyzed in four distinct waves. The decision to utilize waves as 

a periodization mechanism is inspired by research conducted by Snow and Harding (2015), who 

incorporated waves as a means to highlight differences amongst Harper-era Charter scholarship. 

The use of waves is particularly relevant for research on Canadian civil forfeiture, as substantial 

jurisprudential and legislative developments have occurred over the last 20 years. As stated by 

Dolowitz (2017), an important component of policy transfer studies is an exploration of policy 

developments over time. The waves being utilized in this paper are as follows: Wave 1 (2001-

2005); Wave 2 (2006-2010); Wave 3 (2011-2015); and Wave 4 (2016-Present). Through the 

presentation of findings based on waves of forfeiture policy enactment, a more nuanced 

understanding of civil forfeiture policy innovation is achieved.  

In addition to the incorporation of waves as a periodization mechanism, specific 

consideration has been made with respect to the timing of the Supreme Court’s decision in 

Chatterjee (2009), as well as the lower court decisions which preceded the 2009 ruling.44 Prior to 

the decision, civil forfeiture’s legitimacy as a provincial power was unclear, with pre-Chatterjee 

policy innovations being understood in a different context than those innovations which came 

 
44 This includes Ontario (Attorney General) v. $29,020 in Canada Currency, [2005] O.J. No. 2820, Ontario 
(Attorney General) v. Chatterjee, [2006] O.J. No. 2236, and Ontario (Attorney General) v. Chatterjee, [2007] O.J. 
No. 2102.  
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post-Chatterjee. To account for this development, the timing of the decision has been highlighted 

in various tables (as well as in Appendix A), acting to further contextualize developments in 

Canadian civil forfeiture. Policy diffusion scholars have recognized the importance of the 

judiciary in influencing the decision-making of policymakers (Dolowitz and Marsh, 2000; Snow, 

2021), and the utilization of significant legal and legislative developments as a supplementary 

periodization mechanism is not unfounded in policy innovation scholarship. For example, in 

Olive’s 2021 study on the policy diffusion of endangered species legislation, provincial 

legislative developments were presented in relation to the passing of the Species at Risk Act, or 

SARA, a federal law which expanded protections for endangered species.45 While judicial 

developments are not the primary focus of this paper, Chatterjee is nonetheless recognized as a 

key event in the development of civil forfeiture in Canada, requiring careful attention during 

analysis of government debates and relevant policy documents. 

Data Set 

To develop a comprehensive list of jurisdictional references, I began by analyzing the 

Hansard records for each piece of founding civil forfeiture legislation in Canada, as well as 

subsequent amendments which were deemed to be substantive (see Appendix A). Additionally, 

each piece of legislation (the version which received royal assent) was analyzed to ensure 

consistency between the statements of government officials and the enacted policy provisions.46 

The criteria by which amendments were deemed to be substantive is based upon whether the 

 
45 Apart from “Accord 1995-1996,” each of Olive’s (2021, p. 81-83) waves were oriented to the passing of the 
federal legislation, including “Post-Accord/Pre-SARA 1997-2000,” “SARA 2000-2002,” and “Post-SARA 2004.” 
46 For example, if a government official argued that the legislation utilized the civil standard of proof, the policy 
would be reviewed to ensure that this was true.   
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amendments would alter the fundamental structure in which civil forfeiture operates in said 

jurisdiction. For example, multiple provinces amended their policies to allow for a process 

known as administrative forfeiture, which provides a separate and original process for asset 

seizure and disposition for qualifying assets. Amendments such as these were considered 

substantive and received a full analysis. However, some amendments simply updated forfeiture 

laws to reflect title changes, fixed errors regarding section cross-referencing, and other non-

consequential changes. Because these amendments did not fundamentally alter the manner in 

which forfeiture operated in the provinces, they were considered non-substantive and were 

excluded from a thorough review.  

In total, of the 65 civil forfeiture statutes and amendments in Canada, 32 were deemed to 

be substantive, with the Hansard transcripts of each being analyzed (with particular emphasis on 

founding and replacement legislation). While analyzing these transcripts, I documented instances 

of jurisdictional citation and/or consultation, and recorded instances where additional documents 

and resources were identified by government officials. For example, during debates over 

Ontario’s Remedies for Organized Crime and Other Unlawful Activities Act, references were 

made to a previous bill that the legislation was based upon. In these instances, I verified that the 

legislation shared considerable similarities with the founding legislation and analyzed the 

Hansard debates of these documents as well. While not all failed legislation and amendments 

could be located, they were identified and analyzed whenever possible. Additionally, available 

government reports and documents were analyzed when available. For example, prior to the 

passing of Ontario’s Remedies for Organized Crime and Other Unlawful Activities Act, the 

province hosted a summit titled the “Taking the Profit Out of Crime Summit,” where 
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international experts (as well as interested government officials across Canada) discussed their 

experiences with civil forfeiture policies. A report was then produced, titled “Taking the Profit 

Out of Crime: Lessons Learned, Summary Report on Ontario’s Organized Crime Summit,” 

highlighting key findings. These examples are discussed and cited throughout the findings of this 

thesis. 

I do not utilize a qualitative software program for analyzing policy documents. As 

discussed by Palys and Atchison (2014), programs like NVivo have been criticized for trying to 

quantify qualitative data. Others have criticized similar programs as failing to retain the context 

of findings when grouping them based on certain characteristics (Welsh, 2002). The context in 

which each jurisdictional reference is made is foundational to the utility of this research, 

requiring a nuanced understanding of the various statements made by policymakers and 

government officials. This approach is not unique to Canadian policy innovation scholarship. For 

example, in Boyd and Olive’s (2021) edited volume of policy innovation case studies, each of 

the six unique methodologies utilized by authors did not utilize qualitative software. To retain 

the context of the analyzed policy documents, findings will be presented without the aid of a 

qualitative analysis software package.  

Expected Outcomes 

Due to the exploratory nature of this project, it is unclear which jurisdictions will be 

referenced during the formulation of provincial civil forfeiture policies. However, consistent 

with policy diffusion scholarship, I hypothesize that provincial legislatures would reference 

jurisdictions at different rates. Additionally, I expect that the mechanisms of policy diffusion will 

be influenced by the dynamics of Canadian federalism. For example, it seems unlikely that 
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coercion will be commonly referenced because the provinces have exclusive authority over 

legislating civil asset forfeiture. More broadly, I expect that an increased understanding of the 

timing of policy diffusion will be achieved. For example, it seems likely that internal sub-

national references would increase in later legislative debates, and external national and sub-

national references would decrease in later legislative debates. This is because early policy 

adopters, like Ontario and Alberta, did not have other provinces to consult during their legislative 

debates, while a province like New Brunswick had the experiences of seven provincial forfeiture 

regimes to consult prior to policy implementation. Regarding the interviews conducted for this 

project, I expect that participants would discuss their engagement with the experiences of other 

jurisdictions when drafting civil forfeiture policies.  

Conclusion 

 The methodology employed in this paper borrows from practices found in various 

diffusion and transfer studies, though it mirrors no single approach. To the contrary, the specific 

amalgamation of concepts discussed is original, as is the way in which policies are explored. For 

example, after establishing the general tenets of each jurisdiction’s founding legislation, focus 

shifts to the reasoning of provinces when modifying their existing program. Due to the 

significant changes that have occurred within various jurisdictions, this paper has tracked the 

substantive amendments of each province utilizing civil forfeiture. Finally, macro-structural 

provisions are tracked to focus on why policymakers decide to fundamentally alter the way in 

which they conduct forfeiture. Through this approach, this paper not only illustrates the 

jurisdictional inspirations behind provincial forfeiture programs, but provides the most holistic 

account of Canadian civil asset forfeiture to date. 
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Chapter 6: Presentation of Findings 

In this chapter I present the diffusion and transfer of macro-structural civil forfeiture 

provisions across the Canadian federation, using waves and the 2009 Chatterjee decision as 

periodization mechanisms. To begin this section, I present a brief explanation of each macro-

structural provision being tracked, including what they represent and how they may influence the 

operation of forfeiture. Next, I present each forfeiture wave in chronological order. This includes 

the founding and substantive legislation passed, the active macro-structural provisions in each 

forfeiture jurisdiction, instances of policy diffusion and transfer, and any other noteworthy 

changes that have occurred in the various regimes.47  

Macro-Structural Provisions Under Consideration 

 This section outlines the various macro-structural provisions being tracked in this paper, 

assisting readers in understanding the workings of various provincial schemes. This typology 

was developed inductively by considering the legislation in place throughout the Canadian 

federation over the period of time studied.  Due to the relative similarities between provincial 

forfeiture laws, each macro-structural provision includes a limited set of policy expressions 

utilized amongst the provinces. Each of these options will be described in this section.  

Initiator of Forfeiture 

The initiator of forfeiture refers to the individual, or those acting with the authority of the 

individual, who may commence forfeiture proceedings on behalf of the state. The two models 

 
47 This includes amendments that are significant to their respective forfeiture regime, but do not change any macro-
structural provisions.  
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utilized in Canada are police chief-initiated forfeiture and Attorney/Solicitor General and/or 

Minister of Justice-initiated forfeiture (AG/MoJ or SG/MoJ).48 Director/manager-initiated 

forfeiture is recognized as a distinct approach in this paper, though it should be noted that this 

position is often appointed by the AG/MoJ. While this means that director/manager-initiated 

forfeiture ultimately falls under the authority of the Minister and/or Attorney/Solicitor General 

who oversees forfeiture, their operational differences and potential degree of independence are of 

interest to this paper, and are therefore distinguished.  

Property Eligible for Seizure 

 Property eligible for seizure refers to the different types of unlawful activities that may 

result in civil asset forfeiture. As discussed earlier in this section, the most common property 

types are the proceeds of unlawful activity and instruments of unlawful activity, which are 

eligible for seizure in all Canadian forfeiture regimes. Another property type eligible for seizure 

are instruments related to road-safety, which largely focus on vehicular offences related to drug 

trafficking, driving under the influence, and reckless driving. Other property types are 

distinguished in various provinces, though they are largely derivative of those described above.   

Allocation of Monies into Funds Collected through Forfeiture 

 This provision refers to the type of account that forfeiture funds are deposited into after 

asset liquidation has occurred. Consolidated funds are accounts that are non-specific to funds 

 
48 This classification is necessarily exhaustive. Though most provinces utilize an Attorney General/Minister of 
Justice-initiated approach, Alberta vests this authority in the Solicitor General/Minister of Justice. Additionally, 
because of New Brunswick’s decision to disentangle the roles of the Attorney General and Minister of Justice, 
forfeiture initiation is vested solely with the Attorney General. Because these models operate virtually the same, 
their grouping helps to clarify which approaches are substantively different from one another.  
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accumulated through forfeiture, with some provinces depositing these funds into a general 

revenue account. In contrast, specific funds are established with the express purpose of 

separating forfeiture dollars from the rest of the government’s revenues. By holding forfeiture 

funds in a specific account, the disbursement of funds is often more straightforward than payouts 

from a general fund.49 

Cost-Recovery Model 

 Some forfeiture regimes are wholly or partially funded through the revenues that result 

from forfeiture. It should be noted that “self-funded” refers to the administration and operation of 

a province’s forfeiture program, and not the totality of costs associated with forfeiture. For 

example, even self-funded programs are allocated government funds through the payment of 

employee salaries. This paper defines self-funding as allowing forfeiture revenues to reimburse 

administrative and operational costs, either partially or in whole.  

Funds May Be Allocated to Polices Services 

 While Cost-Recovery Model addresses whether a program is self-funding, this provision 

addresses whether funds may be allocated to police services for the purposes of crime-prevention 

or, along similar lines, police training and operations. While Canadian jurisdictions have always 

allowed funds to be used to compensate victims of crime, permitting police to share in the 

proceeds of forfeiture has varied by province.  

 

 
49 Simser (2020c, pp. 63-65) discussed the benefits of a specific forfeiture fund when he testified before the Cullen 
Commission. 
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Limitation Period for Proceeds/Instruments 

 Because the proceeds and instruments of unlawful activity are the most common forms of 

property eligible for seizure, the limitation period for each has been tracked. While most regimes 

set their limitation periods in relation to the date on which the alleged unlawful activity occurred, 

Saskatchewan is unique in basing its limitation periods on when its director becomes satisfied 

that the impugned property is eligible for seizure.  

Annual Reporting Requirement 

 Some provinces require the forfeiture director and/or asset manager to prepare an annual 

report, outlining the number of forfeiture actions initiated, the value of forfeited assets, the total 

amounts paid out to eligible recipients, and other information regarding the operations of their 

programs. 

Administrative Forfeiture Provisions 

 Through traditional modes of forfeiture, a designated court must be satisfied, on the civil 

standard of proof, that the property in question has been tainted by unlawful activity for asset 

seizure to be granted. Administrative forfeiture circumvents this requirement by only requiring 

judicial approval if the forfeiture is contested by interested parties. If the administrative forfeiture 

is uncontested, assets may be restrained and disposed of by the government without formal 

interactions with the courts. In each province utilizing this process, administrative forfeiture may 

be applied to property that is already in the possession of a public body, is personal property (and 

not real property), and is free of prior registered interest.  
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Administrative Forfeiture: Asset Value Range 

 This provision tracks the assets eligible for administrative seizure. Of the provinces that 

have adopted an eligibility range, they do so by establishing an asset value ceiling (meaning 

forfeiture may be initiated against assets that fall under a designated dollar amount).  

Administrative Forfeiture: Dispute Period 

 To contest administrative forfeiture, parties with an interest in said property must file a 

formal dispute with the actor initiating proceedings. In these cases, a dispute must be filed within 

the dispute period, which is usually the later date of; a) the date in which the interested party was 

notified of the administrative forfeiture action, or b) when notice of administrative forfeiture was 

published in designated media sources (often a generally circulated newspaper, a government 

website, or both). It should be noted that provinces often include exceptions to dispute periods 

based on exceptional circumstances.  
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Wave 1 (2001-2005): The Introduction of Civil Asset Forfeiture in Canada 

Table 1: Wave 1 Substantive Legislation 
Date 

Passed Jurisdiction Legislation Party 
Affiliation 

2001-11-29 AB Bill 25: Victims Restitution and Compensation Payment Act, 2001 [SA 2001 c. V-
3.5] PC 

2001-12-14 ON Bill 30: Remedies for Organized Crime and Other Unlawful Activities Act, 2001 
[SO 2001, c. 28] (later consolidated as the Civil Remedies Act, 2001) PC 

2004-03-11 MB Bill 7: The Criminal Property Forfeiture Act [SM 2004, c. 1] NDP 
2005-05-27 SK Bill 110: The Seizure of Criminal Property Act, 2005 [SS 2005, c S-46.001] NDP 
2005-06-16 Ontario (Attorney General) v. $29,020 in Canada Currency, [2005] O.J. No. 2820 
2005-11-24 BC Bill 13: Civil Forfeiture Act [SBC 2005, c. 29] L 
2005-12-15 ON Bill 128: Law Enforcement and Forfeited Property Management Statute Law 

Amendment Act, 2005 [SO 2005, c. 33] L 
Note: Jurisdictions that are bold and italicized represent founding legislation. For an explanation 
of party affiliation abbreviations, see Appendix B. 
 

From 2001 to 2005, over half of the Canadian provinces adopted founding civil forfeiture 

legislation, including Alberta, Ontario, Manitoba, Saskatchewan, and British Columbia. Ontario 

was the first province to introduce forfeiture legislation in December of 2000, but the bill died 

after the prorogation of Parliament. On May 15th of the following year, the bill was reintroduced 

under the same name and with few substantive changes.50 Alberta’s legislation was introduced 

on November 14th, nearly six months after Ontario’s legislation, though it received royal assent 

just 15 days later, marking Alberta as the first adopter of civil forfeiture legislation in Canada. 

Ontario’s legislation received royal assent the following month. It was not until March of 2004 

that Manitoba passed forfeiture legislation, followed by Saskatchewan and British Columbia in 

2005. As demonstrated in this section, these latter provinces paid varying degrees of attention to 

the experiences of Alberta, Ontario, and international exemplars.  

 
50 Most of the original legislation, known as “Bill 155: Remedies for Organized Crime and Other Unlawful 
Activities Act,” was copied into the 2001 legislation, known as “Bill 30: Remedies for Organized Crime and Other 
Unlawful Activities Act,” with the most significant difference being found in section 19 (“Personal Information”). 
Because of this, examples of policy learning were garnered from debates on both laws.  
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 Among Wave 1 forfeiture adopters, the most substantial structural difference is the entity 

which initiates and administers forfeiture proceedings, with Ontario, Alberta and British 

Columbia opting for an AG/MoJ-initiated model, and Manitoba and Saskatchewan selecting a 

police chief-initiated model. In 2005, Ontario introduced an amendment that established the role 

of “Director of Asset Management – Civil,” who is tasked with the management of property 

acquired through the civil forfeiture program.  For a more detailed account of macro-structural 

provisions, see Table 2. 
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Table 2: Wave 1 Macro-Structural Provisions 

 
Note: “F” signifies provisions which were established by founding legislation. “x” signifies a policy 
provision which was replaced by the highlighted citation (for example, in Table 2 it is shown that Ontario 
shifted from an AG/MoJ-initiated model to a director/manager model through the passing of SO 2005, c. 
33).  

Macro-Structural Provisions Wave 1 AB ON MB BC SK

Initiator of Forfeiture
Police Chiefs (and/or those designated on their 

behalf) F F

Attorney/Solicitor General and/or Minister of 
Justice F x

Appointed Director/Manager SO 2005, c. 33 F

Property Eligible for Forfeiture

Proceeds of Unlawful Activity F F F F F
Instruments of Unlawful Activity F F F F

Instruments Related to Road-Safety 
Allocation of Monies into Funds 

Collected Through Forfeiture

Consolidated fund(s) F F F

Specific fund F F

Cost-Recovery Model (funds may be 
used to reimburse operational costs)

Yes F F F F
No F

Funds May Be Allocated to Police 
Services (beyond operational costs)

Yes F F

No F F F
Limitation Period for Proceeds (from 

the date on which the illegal act 
occurred)

No limitation period F F F
2 years (from when the director is satified 

forfeiture is warranted)
10 years F
15 years F

Limitation Period for Instruments 
(from the date on which the illegal 

act occurred)

No limitation period F F F F
2 years (from when the director is satified 

forfeiture is warranted)
10 years F

Annual Reporting Requirement

Yes
No F F F F F

Administrative Forfeiture Provisions

Yes
No F F F F F
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Ontario’s Founding Legislation: Civil Remedies Act (2001) 

Much of Ontario’s learning seemed to begin with their Organized Crime Summit in 2000, 

which invited international civil forfeiture practitioners to share their perspectives on various 

crime-control methods.51 This sentiment was corroborated by Mr. Simser during our interview, 

where he stated that the organized crime summit heavily informed Ontario’s forfeiture approach, 

serving as a forum where experts could express their opinions on the strengths and weaknesses 

of their jurisdictions’ respective forfeiture policies. Throughout their legislative debates (for both 

Bill 155 and Bill 30), Ontario policymakers explicitly stated that the positive forfeiture 

experiences of Ireland, New South Wales, South Africa, and select American states, including 

New Jersey and New York, as well as negative forfeiture experiences in the United States, 

informed their policy development. During our interview, I asked Mr. Simser why New York 

and New Jersey were relied upon over alternative jurisdictions in the United States. In response, 

Mr. Simser stated that his jurisdictional scan had found that New York and New Jersey’s 

forfeiture laws were effective in addressing issues that were present in Ontario, including money 

laundering and organized crime, and that, in the absence of Canadian exemplars, their statutes 

were a logical jumping-off point. Additionally, Mr. Simser acknowledged that the relationships 

he had established within these jurisdictions allowed access to practical knowledge that was 

instrumental in crafting an effective forfeiture regime, arguing that inter-jurisdictional 

communication and collaboration were vital to producing a durable and nuanced policy set. Mr. 

 
51 Then-AG James Flaherty (PC), writing for the Summary Report on Ontario’s Organized Crime Summit, stated 
that “Based on what we learned from the Summit, Ontario intends to be the first jurisdiction in Canada to use civil 
law to take the profit out of unlawful enterprises. We plan to go after the assets and profits of those who break the 
law – to show them, literally, that crime does not pay” (Ontario Ministry, 2000, p. 1). 
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Simser stated in Committee that they looked to comparable nations for inspiration, and found 

that the aforementioned jurisdictions served as the basis for Ontario’s approach. When asked 

about the jurisdictional inspirations for Bill 155, Simser stated: 

One of the challenges whenever you engage in something that’s innovative and becomes the first 
of its kind in Canada is what you look to, to learn from. We started with the United States, 
primarily because it has the longest history in this area. They’ve been active with this area since 
1789 and there’s a long, long line of cases in the United States Supreme Court and at all of the 
circuit court levels to learn from. I believe there are at least 140 federal US statutes that deal with 
civil asset forfeiture. To my knowledge, virtually every state has a civil asset forfeiture provision 
of one kind or another, although, to be honest, we focused in detail on New York and New Jersey, 
simply because they provided a nice comparative base for us to study. We not only went through 
their laws, but we met with their officials to talk about where they had problems and where they 
had successes. Mr. Flaherty, the Attorney General as he was then was quite committed to learning 
not only what worked but what didn’t. 
 
The United States is particularly challenging in some respects because it has had such a long 
history. We took great interest in looking at Australia, which has been active in this area since 
1990, particularly New South Wales; the republic of Ireland, which has been active in this area 
since 1996; the republic of South Africa, which has been active in this area since 1998; and then 
there was the United Kingdom. They have not actually enacted laws that are similar to those that 
are in Bill 155, but in June 2000 Prime Minister Blair endorsed as a question of policy this 
approach. We understand that they’re likely to look closely at, for example, the model in the 
republic of Ireland, and follow through. To my knowledge there is no legislation that has been 
introduced yet in the United Kingdom on this front. (Ontario, 2001a) 

 
Simser’s submission to the Standing Committee demonstrates an intimate understanding 

of the forfeiture landscape, with particular focus on positive lesson-drawing from jurisdictions 

with similar legal traditions. AG David Young (PC) echoed this commitment to learning, 

discussing how, in the absence of such laws in Canada, modelling Ontario’s forfeiture laws after 

successful regimes would produce the most effective framework (Ontario, 2001d). As discussed 

earlier, these jurisdictions share various macro-structural similarities, though some unique 

provisions were adopted by the Ontario government. For example, a key aspect of Ireland’s 

legislation that differentiated itself from comparable regimes was the role of the judiciary 

throughout the forfeiture process. In Ireland, the courts hear and approve the restraint and 

disposal of eligible assets, an approach the Ontario government sought to utilize to protect those 
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with a lawful interest in property.52 To combat organized crime more effectively, civil forfeiture 

generally operates with the civil standard of proof, though policymakers saw the potential for 

government overreach absent sufficient safeguards. By requiring each step in the forfeiture 

process to be approved by the courts, like in the Irish model, policymakers believed these abuses 

could be avoided (Ontario, 2001a, 2001b, 2001c). In the same vein, the United States served as a 

source of negative lesson-drawing, with various officials citing American examples where law 

enforcement arbitrarily seized assets without adequate protections for property owners (Ontario, 

2001c, 2001e). For example, some states, such as Massachusetts, only require probable cause for 

asset seizure to be warranted, with property owners having to prove their innocence to recoup 

seized assets (Knepper et al., 2020). In response to these concerns, AG Young reiterated that 

these negative examples had been learned from and would not be replicated in Ontario, and that: 

This is not the sort of civil forfeiture legislation and initiative that you might have seen on 60 
Minutes or some US newsmagazine show where police and government officials act in a rather 
cavalier manner. That cannot, that will not happen if this legislation is passed. Every step of the 
way, the judiciary, the judges, the independent judiciary across this province will be monitoring 
what’s going on, and safeguards will be built in with the gatekeeper and otherwise, as we’ve 
talked about. (Ontario, 2001b, p. 835)  
 

Ontario’s judicially authorized forfeiture model is interesting because it was informed by both 

positive and negative lesson-drawing from a multitude of jurisdictions. Because of Ireland’s 

successes, as well as select US states’ failures, the Ontario government felt confident that the 

judiciary was integral to an effective and fair civil forfeiture program.  

The development of the first forfeiture legislation in Ontario and Alberta (who was 

simultaneously developing policy) meant that Ontario and Alberta had no domestic exemplars to 

 
52 This isn’t to say that the judiciary is wholly absent in the other named jurisdictions. Instead, Ireland’s judicially 
authorized model was explicitly recognized as an approach which Ontario sought to include in their own framework.  
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draw from when crafting their approach.53 As a result, policymakers routinely drew inspiration 

from comparable jurisdictions, with their policy provisions heavily resembling those found 

elsewhere. Ontario often took inspiration from international exemplars, looking to jurisdictions 

like Australia, Ireland and the United States to inform their policy approach. Based on the 

general successes of the jurisdictions mentioned by policy actors, as well as the utility of a 

judicially authorized model, Ontario was able to import a policy set previously foreign to the 

Canadian federation.  

Alberta’s Founding Legislation: Victims Restitution and Compensation Payment Act (2001) 

Unlike Ontario, where external jurisdictions were frequently cited by both the sitting 

government and opposition, Alberta’s debates had no such appeals to external jurisdictions. 

Instead, opposition members sought to understand the inspiration for the legislation, encouraging 

legislators to explain how the experiences of other jurisdictions informed policy development. 

For example, Justice Critic Raj Pannu (NDP) questioned where the legislation came from, 

asking: 

Is there something that we [can] learn from other places, other jurisdictions that may have already 
had some experience with similar legislation? … Has the minister done this kind of work to see to 
what degree such a law has achieved the objectives that certainly justify bringing in this piece of 
proposed legislation to the Legislature? Are some of the other provinces already in a situation 
where they may have tried similar measures and therefore have some experience that we can learn 
from? Is he looking across the border in some U.S. states? What’s their experience? (Alberta, 
2001, p. 1107) 

 
These questions did not receive a response on the day, nor in subsequent sittings. Instead, 

deliberations were focused almost exclusively on the specific provisions of the legislation. 

 
53 Neither Ontario nor Alberta referenced the other during legislative debates, even though both laws were being 
drafted and introduced at the same time.  
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Beyond Hansard transcripts and committee hearings, little information is available regarding the 

basis for Alberta’s legislation. Research by Gallant (2004) suggests that government official Paul 

Bourque expressed interest in civil models of crime control in the mid-1990’s. This is consistent 

with commentary provided by Bourque in his 1994 paper, where he discussed the merits of 

American forfeiture procedures and the feasibility of importing similar policies into the Albertan 

system, though these ideas only introduce the prospect of provincial forfeiture. Gallant (2004) 

also notes that a committee established in 1999 produced the legislative model utilized in 

Alberta’s founding legislation, though further details were unavailable.  

 A noteworthy aspect of Alberta’s forfeiture model is the targeting of proceeds, but not 

instruments, of unlawful activity. This is the only occurrence where a province had passed 

forfeiture legislation without targeting both aspects of unlawful activity, and was eventually 

amended to include both in 2008.54 When discussing Irish and Canadian civil forfeiture 

approaches, Gallant and King (2013) state that targeting the instruments of unlawful activity is 

an area where Canadian regimes innovated beyond the Irish system, which only allows proceeds 

to be seized. While policy documents do not explain this divergence, the authors suggest that the 

targeting of instruments was likely learned from American forfeiture, where this form of seizure 

is long-established. The origins of Alberta’s legislation may also help to explain this, as the bill 

was introduced as a means for prosecutors to seek property-focused restitution orders, rather than 

as a comprehensive and standalone civil forfeiture program (Simser, 2020a, 2020b).55 As a 

 
54Bill 50: Victims Restitution and Compensation Payment Amendment Act, 2008. 
55 Providing testimony before British Columbia’s Cullen Commission, Jeffrey Simser (2020c, pp. 32-33) recalled 
speaking with the architect of the 2001 statute, stating that the individual had drafted the legislation in response to 
his frustrations regarding an inability for prosecutors to target the assets of fraudsters through the traditional process 
of using restitution orders.  
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result, it was not until subsequent amendments that Alberta’s legislation began to exhibit the 

archetypal features of provincial forfeiture. Further comparative analyses between legislation 

could expand upon the reasons for Alberta’s approach, though such speculation would depart 

from the objectives of this study. Unfortunately, diffusion/transfer mechanisms were not 

observed in the development of Alberta’s founding legislation.  

Manitoba’s Founding Legislation: The Criminal Property Forfeiture Act (2004) 

Like Alberta’s experience, few jurisdictional references were made during the passing of 

Manitoba’s founding forfeiture legislation, though questions were raised regarding the 

constitutionality of the practice in Canada. In response to arguments that the legislation was 

criminal in nature, AG Gord Mackintosh cited Ontario’s legislation, stating “[I]n Ontario now 

with the prototype legislation of this kind in Canada, and that is the Ontario legislation, there has 

been a case that went to the courts in December, and the courts rightly recognized that this was 

civil legislation and not criminal. The standards of proof that go along with civil law is what is 

appropriate” (Manitoba, 2004, p. 56).56 Mackintosh’s recognition of the Civil Remedies Act as 

“prototype legislation,” as well as his defence of Manitoba’s legislation by appealing to legal 

victories in Ontario, demonstrates an awareness of the state of civil forfeiture amongst the 

provinces at this time.57 In our interview, Mr. Mackintosh expanded upon the development of 

Manitoba’s policies, stating that he was introduced to civil forfeiture through various forums in 

 
56 Based on the statements provided by Mackintosh earlier in the meeting (Manitoba, 2004, p. 21), it is likely that 
the case being referred to is Ontario (Attorney General) v. Chow, [2003] O.J. No. 5387, which affirmed the 
application of the civil process in forfeiture proceedings.  
57 When Mackintosh made these statements, Alberta had yet to initiate forfeiture proceedings under the Victims 
Restitution and Compensation Payment Act (2001).  
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the American context. Prior to the drafting of forfeiture legislation, Mackintosh recalled 

attending an event hosted by the Conference of Western Attorneys General, where forfeiture-

based crime-control approaches were discussed. He also identified publicly available sources of 

policy inspiration, including the Minnesota Legislative Reference Library, U.S. Department of 

Justice publications, and reports from the American Prosecutors Research Institute. After 

surveying the American civil forfeiture landscape, Mr. Mackintosh decided that New York, New 

Jersey and Ireland would act as the primary policy inspirations for his government’s legislation 

due to their respective successes. Regarding existing provincial approaches, Mackintosh did not 

recall being familiar with Alberta’s policies during the drafting of the Criminal Property 

Forfeiture Act, though this is understandable, as the Alberta legislation was not proclaimed until 

200458 and not consistently utilized until after substantial amendments in 2008 (Simser, 2020a). 

Additionally, while Ontario’s legislation was not the primary inspiration for Manitoba’s 

approach, Mr. Mackintosh said that his government felt confident in the constitutionality of their 

legislation because of the existence of Ontario’s policies, as well as the Ontario Superior Court’s 

recognition of the legislation being a legitimate exercise of provincial power.  

 Regarding the specifics of their forfeiture provisions, Manitoba initially vested the 

administration of forfeiture proceedings with police chiefs, a major deviation from Alberta and 

Ontario’s AG/MoJ-initiated models. According to Mr. Mackintosh, having police chiefs initiate 

proceedings seemed to be the best allocation of forfeiture powers, as the program would be self-

funded through police budgets, and a separate entity would not be interfering with ongoing 

 
58 Section 1 and Parts 2, 3 and 4 were proclaimed in force September 1, 2004. Part 1.01 was proclaimed in force 
September 1, 2008.  
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investigations into organized crime. As discussed in Wave 2, Manitoba’s police chief-initiated 

model faced unforeseen issues which obstructed the utilization of the legislation.   

Saskatchewan’s Founding Legislation: The Seizure of Criminal Property Act (2005) 

Perhaps the most obvious example of emulation can be observed in the legislative 

debates for Saskatchewan’s founding legislation, The Seizure of Criminal Property Act, 2005, 

where policymakers made clear that their legislation was inspired by Manitoba’s model. For 

example, when asked by Justice Critic Don Morgan (SP) where the legislation came from, AG 

Frank Quennell (NDP) stated that the bill was brought forward at the request of Saskatchewan’s 

chief of police association, and that it was similar to Manitoba’s legislation (Saskatchewan, 

2005). When asked about the decision to allow police chiefs to initiate forfeiture proceedings, 

Quennell clarified that this was how Manitoba’s legislation operated, and that Saskatchewan 

would follow suit (Saskatchewan, 2005). Morgan pushed back on this policy decision, 

questioning why the government would not want to involve the provincial Department of Justice 

in proceedings. In response, Quennell argued that the police were directly involved in criminal 

investigations and would therefore be in the best position to assess when forfeiture is 

appropriate. This is similar to the rationale provided by Gord Mackintosh in Manitoba, though, at 

the time Quennell’s statements were made, Manitoba had yet to initiate proceedings under their 

Act.59 In concert with Quennell’s earlier statements, this suggests that Saskatchewan emulated 

the theoretical foundations of Manitoba’s legislation, despite an absence of empirical evidence. 

Beyond Manitoba, Quennell also demonstrated negative lesson-drawing from the American 

 
59 Prior to the passing of Manitoba’s Criminal Property Forfeiture Amendment Act (2008), forfeiture proceedings 
were not initiated under Manitoba’s founding legislation.  
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setting, where some jurisdictions permit forfeiture without judicial approval. Discussing the role 

of the courts in their proposed legislation, Quennell stated that “unlike legislation in some 

American jurisdictions, this law does not allow the police chief to seize anything without a court 

order,” and “although in some American states they allow the police chiefs to make these 

decisions without going to a court, here in Saskatchewan these decisions will be made by a 

court” (Saskatchewan, 2005, p. 284). Finally, Quennell addressed the constitutionality of 

provincial forfeiture legislation, stating that “Saskatchewan, like the provinces of British 

Columbia, Manitoba, and Ontario, is of the view that the provincial jurisdiction concerning 

property and civil rights is properly exercised legislation of this type” (Saskatchewan, 2005, p. 

285).  

As reflected in Table 2, Saskatchewan’s macro-structural provisions matched 

Manitoba’s, with both jurisdictions passing police chief-initiated forfeiture legislation. As later 

waves demonstrate, this police-led process was determined to be ineffectual in both jurisdictions, 

resulting in substantial reforms that followed the structures of provinces which were deemed to 

be more successful.  

British Columbia’s Founding Legislation: Civil Forfeiture Act (2005) 

 As the final Wave 1 policy adopter, British Columbia had four years of provincial policy 

development to consult prior to the passing of their forfeiture legislation, and a more 

comprehensive understanding of the Canadian forfeiture landscape is reflected in its legislative 

debates. Minister of Public Safety and Solicitor General John Les (L), who sponsored the Civil 

Forfeiture Act, clearly communicated that their legislation was based upon Ontario’s approach. 

Most notably, during the Committee of the Whole, Mr. Les stated that “I would point out that, 
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obviously, this is new legislation in British Columbia. However, it is legislation that is, in the 

main, patterned after what is available and has been available for several years now in the 

province of Ontario” (British Columbia, 2005c, p. 1301). In the same hearing, the following 

dialogue between Mr. Les and opposition member Jagrup Brar (NDP) demonstrates more 

specific lesson-drawing from existing provincial forfeiture models:  

Mr. Jagrup: Was there any in-depth analysis done of similar laws in other jurisdictions, 
and can the minister provide some description of that? 
 
Mr. Les: Yes, the member opposite is correct. We looked at a variety of legislation in a variety of 
different jurisdictions. As I indicated in my second reading comments, we are aware of legislation 
in Australia, the United Kingdom, Ireland and the United States. Frankly, we found it more 
useful for our purposes in government in crafting this legislation to look at the other 
Canadian examples. We certainly became aware that there is civil forfeiture legislation in the 
provinces of Alberta, Saskatchewan and Manitoba. I think it’s fair to say that we found the 
legislation in Ontario more useful to us. So we did a good analysis of that particular piece of 
legislation, particularly more recently given the fact that it already withstood a court 
challenge. We made some changes to the Ontario legislation that made the legislation more 
suitable to us here in British Columbia. In summary, I would suggest we looked at a variety of 
different kinds of legislation, and what we have arrived at here in British Columbia is, I think, 
what is most suitable for our circumstances here in this province.  
 
Mr. Jagrup: I appreciate the answer offered by the minister. My deep interest, as indicated by the 
minister, is that the province…. That’s a very similar jurisdiction we have and we can learn from – 
that is, Manitoba, Ontario, Alberta and Saskatchewan. The minister pointed out that after the 
homework or the announcement, this government chose to follow more the Ontario model, which, 
you know, sometimes makes sense, but I would like to know on what basis this government chose 
the Ontario model as compared to Manitoba, Saskatchewan and Alberta?  

  
Mr. Les: To the member’s question. After looking at the various pieces of legislation in other 
provinces in Canada, it became obvious to our staff that the Ontario legislation was preferable. 
First of all, Ontario had put an extensive amount of work into developing their legislation – 
some significant work done that we thought was well-founded. We also saw aspects in other 
provinces’ legislation that we found not as desirable. For example, the legislation in Manitoba 
provides for civil forfeiture to be an act or an action that is driven by the police. We favour the 
model where we utilize a director of civil forfeiture over a police-driven process. Again, reviewing 
the legislation, we found that Ontario – because of the significant effort and research that 
had gone into their legislation, and also by virtue of the fact that their legislation was more 
exercised than similar legislation in other provinces – was, for us in British Columbia, the 
preferable model to follow. (British Columbia, 2005c, pp. 1337-1338; emphasis added) 
 

These statements provide valuable insight into how British Columbia engaged in policy transfer.  

It shows a reliance on the “significant effort and research” that Ontario conducted, reducing the 

need for British Columbia to replicate it.  But it also shows some deliberate choices being made 
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by British Columbia in light of the alternatives presented by earlier-enacting jurisdictions.  For 

example, Les demonstrates positive lesson-drawing by citing Ontario’s director-driven approach 

as being the more appropriate method for initiating forfeiture in the province. Additionally, 

Manitoba’s police-led approach was the source of negative lesson-drawing, with Les stating that 

the approach was found to be less desirable.  

Beyond the cited passage, British Columbia policymakers justified their legislation by 

referencing Ontario’s empirical successes. For example, in his introductory statements during 

Second Reading, Mr. Les stated that “Ontario currently leads the country of Canada when it 

comes to civil forfeiture, having introduced its legislation in 2001. Its caseload is now expanding 

at the rate of approximately 200 percent per year. This past summer, the Ontario legislation 

successfully withstood a constitutional challenge in the Ontario Superior Court of Justice” 

(British Columbia, 2005a, p. 948). Arguments launched by the opposition similarly focused on 

the performance of the Ontario legislation, with members questioning whether the province’s 

track record was long enough to merit replication (British Columbia, 2005a, p. 951, 2005b, p. 

1019). More specifically, questions were raised as to how British Columbia’s forfeiture director 

would initiate forfeiture, and whether the AG would need to be consulted prior to the 

commencement of proceedings. In response, Les stated that British Columbia’s director would 

be provided the same operational authority as Ontario’s director, and would not need the 

approval of the AG prior to initiating forfeiture (British Columbia, 2005c, p. 1306). Throughout 

these debates, policymakers routinely defended their legislation by pointing to Ontario’s 

successes, demonstrating the value of having comparable jurisdictions to derive legitimacy from.  
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British Columbia’s reliance on Ontario’s Civil Remedies Act is reflected in Table 2, with 

the only deviation being in the limitation periods for forfeiture. British Columbia opted for an 

AG-initiated model, not Saskatchewan and Manitoba’s police chief-initiated model. This 

decision was not only informed by Ontario’s positive experiences, but also Manitoba’s negative 

experiences. As stated earlier in this section, Manitoba’s forfeiture legislation was unused prior 

to their 2008 amendment.60 In contrast, Ontario was most active in initiating forfeiture 

proceedings under their Act, prompting the British Columbia government to follow their 

approach. 

Ontario Amendments 

Within Wave 1, Ontario was the only province to enact substantive changes to their 

forfeiture program, amending their legislation to establish the role of “Director of Asset 

Management – Civil,” who “shall be responsible for taking possession of and preserving, 

managing or disposing of or otherwise dealing with all property” acquired through civil 

forfeiture.61 No jurisdictional references were made regarding the decision to establish this role, 

though various regimes outside of Canada operated with an appointed director and/or manager of 

forfeiture.  

 

 

 
 

60 Bill 14: The Criminal Property Forfeiture Amendment Act. 
61 Section 15.1 of the Law Enforcement and Forfeited Property Management Statute Law Amendment Act, 2005. 
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Wave 2 (2006-2010): Policy Convergence Amongst Provinces 

Table 3: Wave 2 Substantive Legislation 
Date 

Passed 
Jurisdiction Legislation Party 

Affiliation 
2006-06-06 Ontario (Attorney General) v. Chatterjee, [2006] O.J. No. 2236 
2007-05-30 Ontario (Attorney General) v. Chatterjee, [2007] O.J. No. 2102 
2007-06-04 ON Bill 203: Safer Roads for a Safer Ontario Act, 2007 [S.O. 2007, c. 13] L 
2007-12-13 NS Bill 11: Civil Forfeiture Act, 2007 [SNS 2007, c. 27] PC 
2007-12-13 NS Bill 14: Assets Management and Disposition Act [SNS 2007, c. 26] PC 
2007-12-18 QC Bill 11: An Act respecting the forfeiture, administration and appropriation of 

proceeds and instruments of unlawful activity [SQ 2007, c. 34] 
QLP 

2008-05-01 BC Bill 17: Public Safety and Solicitor General (Gift Card Certainty) Statutes 
Amendment Act, 2008 [SBC 2008, c. 15] 

L 
2008-06-12 MB Bill 14: The Criminal Property Forfeiture Amendment Act [SM 2008, c. 16] NDP 
2008-12-02 AB Bill 50: Victims Restitution and Compensation Payment Amendment Act, 2008 [SA 

2008, c. 41] 
PC 

2009-03-31 SK Bill 65: The Seizure of Criminal Property Act, 2009 [SS 2009, c. S-46.002] SP 
2009-04-27 Chatterjee v. Ontario (Attorney General), [2009] 1 S.C.R. 624 
2010-04-16 NB Bill 37: Civil Forfeiture Act [SNB 2010, c. C-4.5] L 
2010-04-16 NB Bill 27: Management of Seized and Forfeited Property Act [SNB 2010, c. 22] L 
2010-04-22 AB Bill 10: Victims Restitution and Compensation Payment Amendment Act, 2010 [SA 

2010, c. 12] 
PC 

2010-06-03 BC Bill 20: Miscellaneous Statutes Amendment Act (No.3), 2010 [SBC 2010, c. 21] L 
Note: Jurisdictions that are bold and italicized represent founding legislation. For an explanation 
of party affiliation abbreviations, see Appendix B.    

The period between 2006 and 2010 is perhaps the most transformative era in the history 

of Canadian forfeiture, with three provinces (Quebec, Nova Scotia and New Brunswick) passing 

founding forfeiture legislation, and three existing forfeiture regimes (Alberta, Manitoba and 

Saskatchewan) overhauling their policies to replicate more successful regimes. Additionally, the 

Supreme Court’s decision in Chatterjee fundamentally altered the country’s understanding of 

forfeiture, affirming the legitimacy of the practice as being within provincial competence. Of 

particular interest to this research is the way in which various provinces referenced each other 

when amending their legislation, and policy actors’ treatment of Chatterjee when considering 

different policy aspects. Consistent amongst legislators in Wave 2 was the recognition of 

AG/MoJ-initiated forfeiture as the most effective model for initiating forfeiture, with all new 
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forfeiture adopters, as well as both jurisdictions previously utilizing the police chief-initiated 

model, opting for this approach in their legislation. Beyond this, the provinces generally 

converged upon a consistent model of forfeiture which resembled Ontario’s original approach, 

frequently citing their successes when deliberating over forfeiture provisions. As demonstrated in 

this section, the ability for jurisdictions to draw upon the experiences of one another resulted in 

policy convergence amongst provinces, as well as an increased reliance on horizontal policy 

diffusion from within the Canadian federation.    
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Table 4: Wave 2 Macro-Structural Provisions 

 

 

 

 

Macro-Structural Provisions Wave 2 AB ON MB BC SK NS QC NB

Initiator of Forfeiture
Police Chiefs (and/or those designated on their 

behalf) x x

Attorney/Solicitor General and/or Minister of 
Justice F F

Appointed Director/Manager SM 2008, c. 16 SS 2009, c. S-
46.002 F

Property Eligible for Forfeiture

Proceeds of Unlawful Activity F F F
Instruments of Unlawful Activity SA 2008, c. 41 F F F

Instruments Related to Road-Safety SO 2007, c. 13

Allocation of Monies into Funds 
Collected Through Forfeiture

Consolidated fund(s) x x F

Specific fund SM 2008, c. 16 SS 2009, c. S-
46.002 F F

Cost-Recovery Model (funds may be 
used to reimburse operational costs)

Yes F F F
No

Funds may Be Allocated to Police 
Services (beyond operational costs)

Yes SM 2008, c. 16 SS 2009, c. S-
46.002 F F F

No x x
Limitation Period for Proceeds (from 

the date on which the illegal act 
occurred)

No limitation period x F
2 years (from when the director is satified 

forfeiture is warranted)
10 years SA 2008, c. 41 F F
15 years

Limitation Period for Instruments 
(from the date on which the illegal 

act occurred)

No limitation period x F
2 years (from when the director is satified 

forfeiture is warranted)
10 years SA 2008, c. 41 F F

Annual Reporting Requirement

Yes SM 2008, c. 16

No x F F F

Administrative Forfeiture Provisions

Yes
No F F F
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Nova Scotia’s Founding Legislation: Civil Forfeiture Act (2007) 62 

Like other Wave 2 policy adopters, Nova Scotia relied upon other Canadian forfeiture 

experiences to inform their legislation, though the majority of jurisdictional references were 

presented by the opposition to contest the introduced legislation. For example, opposition 

member Graham Steele (NDP) demonstrated negative lesson-drawing when arguing against law 

enforcement receiving funds recouped through forfeiture, stating that only victims of crime 

should receive compensation so that “there could be no suggestion of any ulterior motives on 

anybody’s part which is what is so controversial in the American jurisdictions that have similar 

legislation” (Nova Scotia, 2007, p. 622). Opposition member Howard Epstein (NDP) similarly 

denounced allowing law enforcement to share in the proceeds of forfeiture, arguing that the 

models utilized in the United States and Ontario should not be imitated (Nova Scotia, 2007). As 

an alternative, Steele argued that Manitoba’s forfeiture program should be followed, as funds 

would only be distributed to victims of crime, which would “remove[] any incentive the police 

departments might have to seize more than they should because it doesn’t go then to their 

budgets, it goes to the victims of crime” (Nova Scotia, 2007, p. 622). This same pattern of 

learning was observed regarding the initiator of forfeiture proceedings, with Steele citing 

Manitoba’s police chief-initiated model as the more desirable approach, and warning that an 

AG/MoJ-appointed model, as observed in Ontario and the United States, could result in 

corruption and abuse (Nova Scotia, 2007). Steele went further by advocating for the government 

 
62 The Assets Management and Disposition Act is companion legislation to the Civil Forfeiture Act. The legislation 
establishes a specific fund for liquidated property (the Forfeiture Fund), outlines the manner in which assets are to 
be managed and disposed of, and clarifies how funds may be disbursed from the Forfeiture Fund.  
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to generally adopt Manitoba’s model, stating “I would commend to the government’s attention 

this model that has been adopted in Manitoba. If we must have legislation like this in order to try 

to suppress criminal activity, and as I said, we agree with this in principle, then let’s get it right, 

let’s get the details rights” (Nova Scotia, 2007, p. 622). Ironically, Steele’s positive impression 

of Manitoba’s model was not shared by the Manitoba legislature, who amended their legislation 

to more closely resemble Ontario’s in 2008.63 As discussed earlier, Manitoba’s 2004 legislation 

was never utilized prior to 2008, suggesting that Steele’s approval of the legislation was in the 

absence of empirical data.  

Beyond jurisdictional references, the Nova Scotia legislature took stock of the 

constitutionality of provincial forfeiture, citing the Ontario Court of Appeal’s treatment of 

Chatterjee in May of 2007. In the decision, a unanimous court found no conflict between federal 

and provincial forfeiture provisions, though refrained from answering the question of federal 

paramountcy (Chatterjee, 2007, para. 36). Opposition members were aware of the Ontario 

court’s decision and cited the prospect of future constitutional challenges, with Steele stating that 

“There’s no question that this bill is going to be challenged in court on constitutional and other 

grounds and I think it’s important that we hear in this House, on second reading, put on the 

record the purpose of the bill and our concerns about the bill because the courts will look at what 

is said in this House” (Nova Scotia, 2007, p. 617). It is interesting to note that opposition 

members, supporting the legislation in principle, were quick to remind the legislature about the 

inevitability of future legal challenges, illustrating the constitutional uncertainty of provincial 

forfeiture pre-Chatterjee (2009).   

 
63 Bill 14: The Criminal Property Forfeiture Amendment Act.  
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Quebec’s Founding Legislation: Act Respecting the Forfeiture, Administration and 

Appropriation of Proceeds and Instruments of Unlawful Activity (2007)  

While their founding legislation was passed at the end of 2007, forfeiture debates 

amongst the Quebec legislature began in 2006 with the introduction of Bill 36: An Act respecting 

the forfeiture, administration and appropriation of proceeds and instruments of unlawful 

activities.64 During these debates, various experts on forfeiture were consulted, including 

Ontario’s Jeffrey Simser,65 who detailed Ontario’s model to the Quebec legislature. During a 

hearing for the Special Committee on Institutions on Bill 36, Simser provided a comprehensive 

overview of Ontario’s legislation, including the inspirations behind their program, the basic 

mechanics of forfeiture, and examples of how forfeiture proceedings are conducted (Quebec, 

2006). Most of this hearing was spent discussing Ontario’s legislation in action, suggesting that 

policymakers were most interested in the empirical record of the program. For example, 

legislators asked Simser about various technical aspects of Ontario’s program, including the 

number of prosecutors focused on forfeiture, how their specialized unit approached forfeiture, 

and which types of crimes were frequently targeted for forfeiture (Quebec, 2006). Similar to 

Nova Scotia, legislators asked about constitutional challenges related to provincial forfeiture, 

including the Superior Court of Ontario’s decision in Chatterjee (2006).    

 The policy provisions found in the Quebec legislation resemble Ontario’s approach, 

despite no explicit confirmations of this being the government’s intention. Ontario was the most 

 
64 Like Bill 155 in Ontario, Bill 36 was reintroduced as Bill 11 after the prorogation of Parliament, though the 
insights provided by policymakers during these debates are nonetheless relevant.  
65 Simser was the founding legal director of the Civil Remedies Act (2000-2010), and was integral to the 
development of Ontario’s forfeiture program (Simser, 2020b).  



 

 

71 

 

discussed jurisdiction during the legislative debates for both Bill 36 and Bill 11, including a 

comparative analysis between the Ontario and Quebec legislation (Quebec, 2006). Various 

members noticed the similarities between the two laws, suggesting that Quebec’s legislation was 

a more descriptive iteration of the same legislative framework (Quebec, 2007a, 2007b). For 

example, the Quebec legislation limits the crimes constituting unlawful activity to offences under 

the Criminal Code, the Controlled Drugs and Substances Act, and other offences approved by 

way of regulation.66 While Quebec’s jurisdictional references do not constitute intentional 

lesson-drawing as conceptualized in this paper, it is likely that these statements, in light of 

legislative similarities, are indicative of learning.67 It should be noted that, despite differences in 

legal traditions, policy learning from Ontario to Quebec occurred in a relatively straightforward 

fashion. As the only civil law jurisdiction in Canada, it is interesting that Quebec’s policy 

consultation remained consistent with learning that occurred in common law provinces. 

New Brunswick’s Founding Legislation: Civil Forfeiture Act (2010) 68 

 The passing of New Brunswick’s Civil Forfeiture Act (2010), and its companion 

legislation, the Management of Seized and Forfeited Property Act (2010),69 marks the final 

provincial forfeiture adoption to date, and the only founding legislation enacted after the 

Supreme Court’s decision in Chatterjee (2009). Few jurisdictional references were made during 

these debates, and supplemental policy documents were similarly bereft of context surrounding 

 
66 Quebec and Saskatchewan share this policy approach, with all other provinces allowing the seizure of assets 
involved in any federal or provincial offences.  
67 As discussed earlier, this paper defines policy learning as explicit and intentional demonstrations of inspiration 
which result in policy action.  
68 An Act to Amend the Management of Seized and Forfeited Property Act is companion legislation to the Civil 
Forfeiture Act.  
69 This legislation included the funding and asset management procedures for the Civil Forfeiture Act.  
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the formation of New Brunswick’s legislation. The only jurisdictional reference included in the 

legislative debates was provided by the sponsor of the bill, Kelly Lamrock (L). During Second 

Reading, when explaining the safeguards within the legislation, he stated that:  

The other reason that I think there is more than adequate protection in this Act is this simple fact: 
Every other place that has similar language . . . Ontario, Alberta, and British Columbia have done 
this. If we take a look at the number of properties seized in British Columbia in the years it has 
had this statute and if you make it proportionate to New Brunswick’s population, that would be 
less than half a million dollars per year in seized property. That would be about the amount that 
would be seized. That does not speak to a rash of cars and homes being seized. In fact, it speaks to 
four or five prosecutions per year. (New Brunswick, 2010, p. 40) 

 
Here, Lamrock demonstrates emulation by citing his legislation’s adherence to national norms to 

bolster its legitimacy. This is one of few instances where a member’s statements suggest copying 

based on normative factors, as the legislative approach is marketed as bringing New Brunswick 

in line with the rest of adopting provinces (New Brunswick, 2010).  

Another noteworthy statement by Lamrock was regarding the recent Chatterjee decision, 

stating “let me make it very clear that it is true that civil forfeiture Acts in other provinces have 

already gone to the Supreme Court of Canada, and the Supreme Court of Canada has found that 

these Acts are allowed under the charter. That is a comforting fact, but it does not end the 

debate” (New Brunswick, 2010, p. 36)70. He went on to describe how the legislation will respect 

Charter rights by being used narrowly and only in clear instances of criminal activity, 

demonstrating an awareness of negative perceptions surrounding forfeiture. This is the only 

mention of Chatterjee in the debates for the Civil Forfeiture Act, suggesting the decision had less 

of an impact than originally hypothesized.  

 
70 It should be noted that Chatterjee (2009) only addressed whether Ontario’s legislation was valid provincial 
legislation (in terms of Canadian federalism), and did not address potential Charter violations.  
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 Consistent with other Wave 2 policy adopters, New Brunswick’s forfeiture scheme 

mirrored Ontario’s original model, including AG-initiated forfeiture, the allocation of funds to a 

specialized account, and allowing funds to be disbursed to police services. New Brunswick did 

not establish a directorial/managerial role to act on behalf of the AG, though the legislation does 

clarify that an agent or counsel acting on behalf of the AG may commence proceedings.71 

Manitoba Amendments 

Alongside Saskatchewan, Manitoba is one of two provinces that fundamentally altered 

their forfeiture legislation in Wave 2 through the passing of the Criminal Property Forfeiture 

Amendment Act (2008). Prior to the amendment, no forfeiture proceedings were initiated in the 

province, with various policymakers arguing that the fatal flaw of the legislation was the 

decision to vest the authority to initiate proceedings with police chiefs (Manitoba, 2008b, 

2008d). In response, an extensive review of various civil forfeiture regimes72 was conducted by 

the government, with their conclusion being that the British Columbian and Ontarian forfeiture 

models should be adopted in Manitoba. Throughout this process, various transfer mechanisms 

were demonstrated by policymakers. For example, AG David Chomiak (NDP) clearly 

demonstrated emulation when stating that “The legislation on criminal forfeiture hasn’t worked 

in some jurisdictions, and we copied the effective model, and we’re now trying to introduce the 

more effective model from Ontario” (Manitoba, 2008a, p. 1139). Chomiak demonstrated both 

positive and negative lesson-drawing when he discussed the state of Canadian forfeiture:  

 
71 Section 1 of the Civil Forfeiture Act.  
72 Identified jurisdictions include the five provinces, the United Kingdom, and the United States. An appeal to 
“selected Commonwealth countries” was also made, though it is unclear which countries are being referred to 
(Manitoba, 2008c, p. 2106).   
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As members will know, Alberta, Saskatchewan and Manitoba all passed police-based models and 
experienced the same difficulty, that the police were focussed on criminal investigations and were 
not able to invoke the act. In places like Ontario, Québec and British Columbia where they 
approached it through a director internally based program, they’ve had success. So, as a result of 
both our experience and the other experience in the other jurisdictions, we’ve now changed the act 
to go to a director-led model. (Manitoba, 2008d), p. 420)73  

 
Chomiak’s commitment to emulating best practices is further supported by his comments after 

the amendment was passed, where he stated that “the criminal forfeiture act that was originally 

contemplated for use by police officers was done differently in other jurisdictions, and we’ve 

copied the success of Ontario with respect to The Criminal Property Forfeiture Act in order to 

make our act workable,” and that “In the case of criminal property forfeiture, we’ve now taken 

the Ontario model” (Manitoba, 2009, p. 877). It should be noted that the current Executive 

Director of the Manitoba Criminal Property Forfeiture Unit testified before the Commission of 

Inquiry into Money Laundering in British Columbia (known as the “Cullen Commission”) in 

2021, where she stated that the 2008 amendment was modelled after British Columbia’s model 

(Murray, 2021). This does not necessarily contradict Chomiak’s statements about emulating 

Ontario’s approach, as British Columbia modelled its own legislation upon Ontario’s.  

In my interview with Gord Mackintosh, he expanded upon the lack of forfeiture initiation 

by the police chiefs, stating that consultations abroad helped him understand why that may have 

been the case. On a trip to Cambridge, England, Mackintosh met with officials from the United 

Kingdom’s forfeiture office, who informed him that the ability to initiate forfeiture should not be 

given to the police due to their focus on criminal offences. Mackintosh was cautioned that police, 

trained to pursue cases that must be demonstrated beyond a reasonable doubt, may neglect civil 

 
73 Though Chomiak identifies Alberta as a police-based model, this is not accurate. At this time, Alberta had yet to 
amend their original legislation, the Victims Restitution and Compensation Payment Act, which vests the authority to 
initiate forfeiture proceedings with the Attorney General/Minister of Justice.  
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forfeiture and that the best approach was the establishment of a forfeiture director and 

specialized unit to initiate forfeiture. This instance of positive lesson-drawing inspired 

Mackintosh to retool Manitoba’s forfeiture approach to align with the United Kingdom’s scheme 

more closely, which was already being practiced in Ontario and British Columbia. Through 

consultation with a jurisdiction outside of Canada, Mackintosh and other policy officials were 

able to identify a similar model already existing amongst the provinces, providing for a more 

seamless adoption of policy provisions. Manitoba’s overhaul of existing legislation, as informed 

by the experiences of various jurisdictions, effectively illustrates policy transfer dynamics with 

respect to Canadian civil forfeiture. Additionally, Manitoba’s initial policy failure follows 

Dolowitz and Marsh’s (2000) notion of incomplete transfer, as the legislation adopted various 

provisions from other jurisdictions, though it failed to import integral provisions regarding the 

initiation of proceedings.  

 In addition to establishing a director-led forfeiture process, Manitoba adopted additional 

provisions present in the models utilized in Ontario and British Columbia, including the creation 

of a specific fund74 for the proceeds of forfeiture, and allowing law enforcement to receive funds 

acquired through forfeiture. The legislation did not establish a process for conspiracy-related 

forfeitures, which had been present in Ontario since 2001, and also refrained from establishing 

any form of limitation period of forfeiture. An innovation provided by the Manitoba government 

was the establishment of an annual reporting requirement, the first of its kind in the Canadian 

federation, which was later adopted by Ontario in Wave 4. 

 
74 Known as the Criminal Property Forfeiture Fund.  
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Saskatchewan Amendments 

 Like in Manitoba, civil forfeiture was underutilized in Saskatchewan, with the legislation 

being used just once in three years (Saskatchewan, 2009). In response, the government repealed 

their founding legislation and replaced it with The Seizure of Criminal Property Act, 2009. 

Though few jurisdictional references were made throughout the legislative process, AG Don 

Morgan (SP)75 made clear that his government’s legislation followed in the footsteps of 

Manitoba’s 2008 amendment:  

Under the previous legislation, I think the expectation was that the chiefs of police would have the 
lead under the process. I don’t think it’s something the chiefs of police sought or wanted to have, 
and I don’t know what the level of consultation was. The effect of it was in the end that it wasn’t 
being used by chiefs of police in either Saskatchewan or Manitoba. Manitoba made the decision 
that they wanted to shift and have the process being led by the Crown, and it’s probably an 
appropriate way to have that happen, given that the Crown takes the lead on prosecutions. The 
prosecutions are brought in the name of the Crown. So I think it’s probably a good resolution or a 
good place to have the lead within the ministry, within the ministry officials itself. (Saskatchewan, 
2009, p. 257) 

 
Senior Crown counsel (legislative services branch) Darcy McGovern also reflected upon the 

government’s decision to pursue an AG/MoJ-initiated model, stating that this approach “was 

more consistent with how the more successful programs were doing it across the country” 

(Saskatchewan, 2009, p. 257). Beyond these statements, no additional jurisdictional references 

were identified. Saskatchewan’s overhaul of its existing legislation reflects the concept of 

uninformed transfer, as a lack of understanding regarding Manitoba’s forfeiture model resulted 

in a similarly ineffectual system. As discussed in Wave 1, Saskatchewan emulated Manitoba’s 

system, though Manitoba had yet to demonstrate the efficacy of their approach. As a result, the 

 
75 Don Morgan served as Justice Critic during the passing of Saskatchewan’s original legislation.  
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unsuccessful forfeiture provisions established in Manitoba were imported to Saskatchewan, and 

thus requiring similar amendments.  

 Through the passing of its 2009 amendment, Saskatchewan transitioned to an AG/MoJ-

initiated forfeiture model, marking the extinction of police-initiated civil forfeiture in Canada. 

Other macro-structural changes followed Manitoba’s reforms, including the establishment of a 

specific fund76 and allowing law enforcement to receive funds acquired through forfeiture.77   

Alberta Amendments 

As discussed in Wave 1, Alberta’s founding civil forfeiture legislation was established as 

a supplementary tool for law enforcement seeking restitution orders, and did not follow the 

traditional forfeiture model pursued in comparable jurisdictions (Simser, 2009). This changed 

with the passing of the Victims Restitution and Compensation Payment Amendment Act, 2008, 

which brought Alberta’s legislative scheme in line with other provincial regimes. Few 

jurisdictional references were made during debates, though policymakers stated that the 

legislation was inspired by the recommendations of Alberta’s Crime Reduction and Safe 

Communities Task Force.78 Established by former AG and MoJ Ron Stevens (PC), the Task 

Force was created in 2007 with the purpose of making recommendations on effective crime-

reduction and community safety reforms in the criminal justice system. Amongst the various 

recommendations provided by the Task Force was the updating of their civil forfeiture 

legislation to resemble Ontario and British Columbia’s models (Alberta’s Crime Reduction and 

 
76 Known as the Criminal property Forfeiture Fund, copying the name of Manitoba’s fund.  
77 Unlike other regimes, funds may be allocated “on an equal basis to police operations and to the victims’ fund” 
(Subsection 34(2(c)) of the Seizure of Criminal Property Act, 2009).   
78 Hereafter referred to as “the Task Force.” 
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Safe Communities Task Force, 2007). More specifically, the Task Force argued that “British 

Columbia’s Civil Forfeiture Act allows for wider use of the proceeds from illegally obtained 

property not only to compensate victims but also to fund crime prevention and remediation 

programs,” and that Alberta would be wise to adopt similar measures (Alberta’s Crime 

Reduction and Safe Communities Task Force, 2007. P. 51). This was reflected in the legislature, 

with MLA Dave Quest (PC) stating that “For many years the provincial ministers of justice in 

Ontario and British Columbia have been able to pursue these proceeds and instruments, and this 

amendment will give Alberta the same powers” (Alberta, 2008, p. 1883). 

Amongst various reforms, the 2008 amendment allowed the forfeiture of proceeds of 

unlawful activity, established a ten-year limitation period, and generally reformatted the existing 

legislation to resemble provincial exemplars more closely. Not all these reforms are reflected in 

the macro-structural provisions presented in Table 4, though Alberta clearly reoriented their 

legislation to emulate Ontario and British Columbia’s general approach.   

A subsequent amendment was passed in 2010, known as the Victims Restitution and 

Compensation Payment Act, 2010, which expanded the scope of the Act to allow the seizure of 

assets for broader purposes, including additional funding avenues and the allowance of seizure 

for purposes beyond compensating victims.79 Interestingly, the amendment was introduced in 

direct response to the Supreme Court’s Chatterjee decision, as affirmed by multiple legislators 

(Alberta, 2010a, 2010b, 2010c). For example, after discussing the essence of the Supreme Court 

decision, Solicitor General Frank Oberle (PC) stated that “On the heels of Chatterjee, Mr. 

Speaker, the amendments being proposed will expand the scope of the Victims Restitution and 

 
79 For example, depriving criminals of resources which could pose a risk to the public.  
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Compensation Payment Act” (Alberta, 2010b, p. 518). The legislature’s treatment of Chatterjee 

not only demonstrates an awareness of the state of civil forfeiture in Canadian jurisprudence, but 

also illustrates how legal developments can directly influence the range of policy options 

available for consideration and encourage further policy development.  

Ontario Amendments 

The only substantive amendment to Ontario’s forfeiture legislation in Wave 2 was the 

2007 Safer Roads for a Safer Ontario Act, which allows for the seizure of motor vehicles if the 

Superior Court of Justice finds that the vehicle “(a) was or is likely to be used to engage in 

vehicular unlawful activity; and (b) is owned by or is in the care, control or possession of a 

person whose driver’s licence has been suspended under the Highway Traffic Act for vehicular 

unlawful activity two or more times in the preceding 10 years.”80 The changes were included as 

part of a broader package to combat vehicular unlawful activities, with amendments to the Civil 

Remedies Act being passed with the purpose of targeting repeat drunk drivers by seizing their 

vehicles (Ontario, 2007). This was the first instance of a province establishing a forfeiture 

process specific to road-safety, with other provinces adopting similar measures in future waves. 

No jurisdictional references were made during the legislative process.  

British Columbia Amendments 

 British Columbia passed two forfeiture amendments during Wave 2, though jurisdictional 

referencing was not present in either legislative process. The first bill, Public Safety and Solicitor 

General (Gift Card Certainty) Statutes Amendment Act, 2008, amended the Civil Forfeiture Act 

 
80 Subsection 11.2(1) of the Safer Road for a Safer Ontario Act, 2007. 



 

 

80 

 

by clarifying various definitions and procedures in the legislation.81 The second amendment, 

Miscellaneous Statutes Amendment Act (no. 3), 2010, similarly refined the Civil Forfeiture Act, 

including the establishment of a forfeiture relief protocol and the expansion of the court’s powers 

regarding orders related to the management of property. Though substantive in their changes to 

British Columbian forfeiture, no macro-structural changes were made through Wave 2 

amendments.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
81 For example, section 8 of the amendment clarifies that “all proceedings under Parts 2 and 3 [of the Civil Remedies 
Act] are in rem and not in personam.”  
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Wave 3 (2011-2015): The Emergence of Administrative Forfeiture 

Table 5: Wave 3 Substantive Legislation 
Date 

Passed 
Jurisdiction Legislation Party 

Affiliation 
2011-06-02 BC Bill 6: Civil Forfeiture Amendment Act, 2011 [SBC 2011, c. 4] L 
2011-06-16 MB Bill 16: The Safer Communities and Neighbourhoods Amendment and Criminal 

Property Forfeiture Amendment Act [SM 2011, c. 6] 
NDP 

2012-06-14 MB Bill 11: The Criminal Property Forfeiture Amendment Act (Administrative 
Forfeiture and Miscellaneous Amendments) [SM 2012, c. 13] 

NDP 
2013-04-29 AB Bill 16: Victims Statutes Amendment Act, 2013 [SA 2013, c. 5] PC 
2013-05-15 SK Bill 54: The Seizure of Criminal Property Amendment Act, 2013 [SS 2013, c. 34] SP 
2013-12-05 MB Bill 47: The Budget Implementation and Tax Statutes Amendment Act, 2013 [SM 

2013, c 55] 
NDP 

2014-03-12 SK Bill 126: The Seizure of Criminal Property Amendment Act, 2014 [SS 2014, c. 6] SP 
Note: For an explanation of party affiliation abbreviations, see Appendix B. 
 

In contrast to previous waves, few macro-structural developments are identified between 

the years 2011 and 2015. The most significant changes are observed in the creation and 

proliferation of administrative forfeiture, a process which permits the seizure of assets without 

judicial approval. The establishment of administrative forfeiture procedures occurred in the 

provinces who have been most active in utilizing civil forfeiture, including British Columbia, 

Alberta, Manitoba, and Saskatchewan, with jurisdictions east of Ontario, who have used civil 

forfeiture infrequently,82 abstaining from pursuing the approach. No substantive amendments 

were introduced or passed by New Brunswick, Nova Scotia, Ontario, or Quebec in Wave 3. 

 

 

 

 

 

 
82 The lack of civil forfeiture use in New Brunswick and Nova Scotia is supported by Simser’s (2020c, p. 51) 
testimony before the Cullen Commission.  
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Table 6: Wave 3 Macro-Structural Provisions 

 

 

Macro-Structural Provisions Wave 3 AB ON MB BC SK NS QC NB

Initiator of Forfeiture
Police Chiefs (and/or those designated on their 

behalf)
Attorney/Solicitor General and/or Minister of 

Justice
Appointed Director/Manager 

Property Eligible for Forfeiture

Proceeds of Unlawful Activity
Instruments of Unlawful Activity

Instruments Related to Road-Safety 
Allocation of Monies into Funds 

Collected Through Forfeiture

Consolidated fund(s)
Specific fund

Cost-Recovery Model (funds may be 
used to reimburse operational costs)

Yes
No

Funds May Be Allocated to Police 
Services (beyond operational costs)

Yes
No

Limitation Period for Proceeds (from 
the date on which the illegal act 

occurred)

No limitation period
2 years (from when the director is satified 

forfeiture is warranted)
SS 2013, c. 34

10 years
15 years

Limitation Period for Instruments 
(from the date on which the illegal 

act occurred)

No limitation period
2 years (from when the director is satified 

forfeiture is warranted)
10 years

Annual Reporting Requirement

Yes
No

Administrative Forfeiture Provisions

Yes SA 2013, c. 5 SM 2012, c. 13 SBC 2011, c. 4 SS 2014, c. 6

No x x x x
Administrative Forfeiture: Asset 

Value Range

Assets of value under $75,000 SM 2012, c. 13 SBC 2011, c. 4 Regulation

All assets (no value ceiling) SA 2013, c. 5

Administrative Forfeiture: Dispute 
Period

30 days SA 2013, c. 5 SM 2012, c. 13 SS 2014, c. 6

60 days SBC 2011, c. 4

120 days
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British Columbia Amendments 

 In 2011, British Columbia became the first Canadian province to adopt administrative 

forfeiture provisions through the passing of the Civil Forfeiture Amendment Act, 2011. In the 

absence of Canadian exemplars, British Columbia surprisingly did not identify the inspirations 

behind their legislation, even when asked by assembly members to do so (British Columbia, 

2011). Other available policy documents were similarly fruitless in indicating policy learning. 

More broadly, Jeffrey Simser has stated that the administrative forfeiture process utilized in 

Canada “was largely adopted from the American federal system” (Simser, 2020c, p. 117), though 

this is the extent of available jurisdictional references. Unfortunately, it is unclear which specific 

jurisdictions inspired the importation of administrative forfeiture in Canada.  

 Two noteworthy provisions within British Columbia’s administrative forfeiture 

framework are an asset value ceiling of $75,000, and a dispute period of 60 days. As discussed 

later, British Columbia’s dispute period is situated within the range of periods established 

amongst the provinces, while their asset value ceiling is one of two policy options embraced by 

future administrative forfeiture adopters.   

Manitoba Amendments  

As the next province to adopt an administrative forfeiture procedure, Manitoba’s 

legislative experiences are unique in demonstrating both lesson-drawing and an aversion to 

emulation. Prior to their successful administrative forfeiture amendment in 2012, two private 

members bills that focused on administrative forfeiture were introduced by the Justice Critic: Bill 

221: The Criminal Property Forfeiture Amendment Act (2011), and Bill 204: The Criminal 
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Property Forfeiture Amendment Act (2012).83 Both laws were heavily influenced by British 

Columbia’s administrative forfeiture process, with the bill’s sponsor, Justice Critic Kelvin 

Goertzen (PC), acknowledging that “This act has been passed in British Columbia” (Manitoba, 

2011, p. 2931). In response, AG/MoJ Andrew Swan (NDP) introduced his own legislation,84 

which built upon Goertzen’s approach and expanded its contents to better reflect best practices in 

the country (Manitoba, 2012). When addressing why he rejected Goertzen’s bills, Swan argued 

that the model simply copied British Columbia’s approach, and that “[Mr. Goertzen] knows how 

to use Google” (Manitoba, 2012, p. 863). Swan’s statement suggests that Goertzen’s adherence 

to British Columbia’s model reflected a lack of tailoring to Manitoba’s existing regime. Beyond 

this, no clear jurisdictional references were made. 

 Swan’s condemnation of copying illustrates the possibility of policymakers rejecting 

legislation due to a perceived lack of attention when importing policies, irrespective the success 

of the exporting jurisdiction. In previous waves, emulating successful regimes has been 

acknowledged as instilling confidence in the importing jurisdiction’s decision-making, such as 

Manitoba’s transition towards an Ontarian forfeiture model in 2008.  

 With respect to Manitoba’s administrative forfeiture approach, their process followed 

British Columbia’s lead by establishing an asset eligibility ceiling of $75,000, though they 

utilized a shorter dispute period of 30 days. Manitoba’s adoption of British Columbia’s asset 

eligibility ceiling is interesting, since there is no clear rationale for this threshold being 

 
83 The single difference between the laws was the raising of the asset value ceiling from $50,000 (Bill 221) to 
$80,000 (Bill 204).  
84 The Criminal Property Forfeiture Amendment Act (Administrative Forfeiture and Miscellaneous Amendments). 



 

 

85 

 

selected.85 Furthermore, Goertzen’s administrative forfeiture bills, which were recognized as 

being the basis for the passed legislation, did not utilize the $75,000 ceiling, further begging the 

question of how the threshold was decided upon.  

 Beyond their administrative forfeiture provisions, Manitoba made further changes to its 

forfeiture legislation in Wave 3, including expanded rebuttable presumptions related to other 

acts,86 additional disclosure requirements for interest holders,87 and a provision which requires 

funds to first be allocated towards operational costs.88 Neither the 2011 nor 2013 amendments 

included jurisdictional referencing in their legislative debates.  

Alberta Amendments 

 Alberta was the third province to adopt an administrative forfeiture process through the 

passing of the Victims Statutes Amendment Act, 2013. No jurisdictional references were found in 

policy documents, though the amendment established a process similar to those utilized in 

British Columbia and Manitoba. With respect to an asset forfeiture ceiling, Alberta was the first 

province to abstain from establishing a clear cut-off, though they settled on a 30-day dispute 

period. In addition to administrative forfeiture, the amendment also established rebuttable 

presumptions for sums of negotiable assets exceeding $10,000 in value.  

 

 

 
85 During British Columbia’s debates, it was asked how the government arrived at the $75,000 limit, though a clear 
response was not provided (British Columbia, 2011). 
86 The Safer Communities and Neighbourhoods Amendment and Criminal Property Forfeiture Amendment Act. 
87 The Criminal Property Forfeiture Amendment Act (Administrative Forfeiture and Miscellaneous Amendments).  
88 The Budget Implementation and Tax Statutes Amendment Act, 2013. 
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Saskatchewan Amendments 

Unlike other administrative forfeiture adopters, who provided few jurisdictional 

references, Saskatchewan frequently discussed the experiences of other provinces. For example, 

AG/MoJ Gordon Wyant (SP) recognized in Committee that British Columbia, Manitoba and 

Alberta had already proceeded with amendments of the same nature, and that Saskatchewan’s 

approach to administrative forfeiture “is consistent with what a number of other provinces are 

doing around administrative forfeiture” (Saskatchewan, 2014b, p. 445). Regarding an asset 

eligibility ceiling, the Saskatchewan legislature discussed the $75,000 figure utilized in other 

provinces, stating that adhering to this threshold would be useful (Saskatchewan, 2014a). 

Beyond this, senior Crown counsel Tammy Pryznyk testified that an estimated 80% of seizures 

under $75,000 went uncontested, which is “consistent with findings in other provinces,” and that 

this approach would significantly reduce the administrative costs of forfeiture (Saskatchewan, 

2014b, p. 445). Pryznyk’s comments suggest information-sharing amongst the provinces with 

respect to provincial forfeiture statistics, which could be an important avenue for policy diffusion 

to occur.    

In addition to positive lesson-drawing from participating provinces, the Saskatchewan 

legislature also demonstrated negative lesson-drawing from the United States. Throughout 

debates, policymakers raised concerns about how administrative forfeiture, a process bereft of 

judicial oversight,89 could infringe on the civil liberties of Saskatchewan residents in the name of 

revenue generation. In response to this potential threat, legislative services director Darcy 

 
89 In administrative forfeiture, the process of property seizure occurs without judicial oversight. If the forfeiture is 
contested, the process reverts to the traditional court-approved forfeiture process (Simser, 2020c).  
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McGovern stated that “it’s not a matter of cherry-picking, trying to say we’re trying to raise 

money, like you see on a TV show in the United States, for example. It’s very much focused as a 

deterrent for illegal activities, to create a hostile environment for organized crime and for other 

crime in the province” (Saskatchewan, 2014b, p. 446).  

 As stated above, Saskatchewan adhered to the $75,000 administrative forfeiture ceiling 

utilized in British Columbia and Manitoba. Furthermore, Saskatchewan established a 30-day 

dispute period, which was consistent with Alberta and Manitoba’s programs.  

In addition to creating an administrative forfeiture process, Saskatchewan’s 2013 

amendment90 made various changes to their civil forfeiture program, including the establishment 

of a two-year limitation period for forfeiture proceedings and changes to their definition of 

instruments of unlawful activity.91 While no jurisdictional references were made with respect to 

the amendments, Opposition member David Forbes (NDP) provided a comprehensive overview 

of civil asset forfeiture in Canada and abroad, spanning ten pages of legislative documents.92 

Presenting the totality of Forbes’ statements would depart from the purposes of this thesis, 

though his review included the history of civil forfeiture, the state of forfeiture amongst 

provincial and international jurisdictions, and the differences between experiences amongst 

jurisdictions (Saskatchewan, 2012). While not an example of policy learning, the review 

provided by Forbes gives some insight into the comprehensive research that may be conducted 

by legislators when deliberating upon future policy developments.  

 
90 The Seizure of Criminal Property Amendment Act, 2013.  
91 The new definition includes property that has been used to engage in unlawful activity that “resulted in or was 
likely to result in or was intended to result in the acquisition or production of property or bodily harm to a person” 
(Subsection 2(a) of The Seizure of Criminal Property Amendment Act, 2013).  
92 Saskatchewan, 2012, pp. 2074-2084.  
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Wave 4 (2016-Present): Further Convergence and the Introduction of Unexplained Wealth 
Orders 

 
Table 7: Wave 4 Substantive Legislation 

Date 
Passed 

Jurisdiction Legislation Party 
Affiliation 

2019-05-15 SK Bill 150: The Seizure of Criminal Property Amendment Act, 2019 [SS 2019, c. 24] SP 
2019-05-16 BC Bill 11: Civil Forfeiture Amendment Act, 2019 [SBC 2019, c. 12] NDP 
2020-07-08 ON Bill 161: Smarter and Stronger Justice Act, 2020 [SO 2020, c. 11] PC 
2020-12-09 AB Bill 38: Justice Statutes Amendment Act, 2020 [SA 2020, c. 37] UCP 
2021-05-20 MB Bill 58: The Criminal Property Forfeiture Amendment Act [SM 2021, c. 50] PC 
2022-04-14 ON Bill 100: Keeping Ontario Open for Business Act, 2022 [SO 2022, c. 10] PC 
2022-05-18 SK Bill 38: The Seizure of Criminal Property Amendment Act, 2021* SP 

Note: For an explanation of party affiliation abbreviations, see Appendix B. 
*As of this writing, Bill 38 has yet to come into force.  
 
 As the final period being analyzed in this paper, Wave 4 captures the developments of 

provincial forfeiture from 2016 to present. During this time, the most substantial structural 

changes were Ontario’s establishment of an administrative forfeiture process, the decision of 

various provinces to adopt motor vehicle-specific forfeiture provisions, and the emergence of 

preliminary disclosure orders (known elsewhere as “unexplained wealth orders”). As discussed 

later, the most recent legislative trends may offer guidance as to the direction of future civil 

forfeiture policy diffusion amongst practicing provinces.  

 
 

 

 

 

 

 



 

 

89 

 

Table 8: Wave 4 Macro-Structural Provisions 

 

 

Macro-Structural Provisions Wave 4 AB ON MB BC SK NS QC NB

Initiator of Forfeiture
Police Chiefs (and/or those designated on their 

behalf)
Attorney/Solicitor General and/or Minister of 

Justice
Appointed Director/Manager 

Property Eligible for Forfeiture

Proceeds of Unlawful Activity

Instruments of Unlawful Activity

Instruments Related to Road-Safety SM 2021, c. 50 SBC 2019, c. 12 SS 2019, c. 24

Allocation of Monies into Funds 
Collected Through Forfeiture

Consolidated fund(s)

Specific fund

Cost-Recovery Model (funds may be 
used to reimburse operational costs)

Yes SA 2020, c. 37

No

Funds May Be Allocated to Police 
Services (beyond operational costs)

Yes SA 2020, c. 37

No x

Limitation Period for Proceeds (from 
the date on which the illegal act 

occurred)

No limitation period
2 years (from when the director is satified 

forfeiture is warranted)
10 years

15 years

Limitation Period for Instruments 
(from the date on which the illegal 

act occurred)

No limitation period
2 years (from when the director is satified 

forfeiture is warranted)
10 years

Annual Reporting Requirement

Yes SO 2020, c.11

No x

Administrative Forfeiture Provisions

Yes SO 2020, c. 11

No x

Administrative Forfeiture: Asset 
Value Range

Assets of value under $75,000

All assets (no value ceiling) SO 2020, c. 11

Administrative Forfeiture: Dispute 
Period

30 days

60 days

120 days SO 2020, c. 11
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Ontario Amendments 

Despite being an early leader in the development of civil forfeiture in Canada, Ontario 

was the latest province to adopt administrative forfeiture provisions. The process established 

through their 2020 amendment93 was frequently described as catching Ontario up with Canadian 

best practices, with various legislators stating that Ontario’s program had fallen behind other 

provincial schemes (Ontario, 2020a, 2020b, 2020c, 2020d). As stated by AG/MoJ Doug Downey 

(PC), “Ontario once led the nation in deterring crime through property forfeiture. However, 

Ontario has fallen behind. Other provinces developed and adapted new best practices to update 

and expand their civil forfeiture laws” (Ontario, 2020a, p. 6969). Beyond these general appeals 

to Canadian best practices, no specifics were provided regarding the amendment’s provisions, 

apart from MPP Jeremy Roberts (PC) stating that the bill’s 120-day dispute period was “among 

the most robust in the country” (Ontario, 2020b, p. 7385).  

 As previously stated, Ontario’s forfeiture provisions establish a 120-day dispute period, 

the longest in the country. Additionally, Ontario joined Alberta by not establishing an asset 

eligibility ceiling. Beyond administrative forfeiture provisions, Ontario’s 2020 amendment 

established an annual reporting requirement for all activities conducted under the CRA, the 

second province to do so behind Manitoba. Additional changes were made through the passing 

of the Keeping Ontario Open for Business Act, 2022, which expanded the CRA’s definition of 

“injury to the public” to include unreasonable interference with the public interest in regard to 

the enjoyment of property or questions of “health, safety, comfort or convenience.”94 The 

 
93 Smarter and Stronger Justice Act, 2020.  
94 Subsection 18(1) of the Keeping Ontario Open for Business Act, 2022.  
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legislation was introduced in response to the 2022 “Freedom Convoy” protest in Ottawa, 

demonstrating the updating of civil forfeiture laws to address novel issues.  

British Columbia Amendments 

British Columbia implemented several measures through the Civil Forfeiture Amendment 

Act, 2019. Amongst the various amendments was the establishment of a rebuttable presumption 

for when certain unlawful assets are found within a conveyance,95 including restricted or 

prohibited firearms, controlled substances that appear associated with trafficking, and equipment 

or devices related to trafficking.96 Moreover, provisions were established that would allow for 

the seizure of motor vehicles when individuals flee from a peace officer and engage in 

behaviours that could result in serious bodily harm.97 The amendment also expanded the 

authority of the director to require the production of specific information, with particular focus 

on financial institutions. For example, the amendments permit the director to require financial 

institutions to disclose the history of a client’s account, and require the financial institutions to 

not disclose the existence of the disclosure notice.98 Finally, the amendment established 

preliminary preservation powers, which allow the courts to grant orders relating to the restraint 

and preservation of property that has yet to be the subject of forfeiture proceedings.    

Despite sharing similarities with their road-safety provisions, Ontario was not referenced, 

nor any other jurisdiction utilizing similar measures. It should be noted that the stated purpose of 

 
95 Under the Act, conveyances are instruments of transportation, including, but not limited to, motor vehicles, 
trailers, vessels, and aircrafts. 
96 Section 19.04 of the Civil Forfeiture Act.  
97 Section 19.05 of the Civil Forfeiture Act.  
98 Sections 22.02 and 22.03 of the Civil Forfeiture Amendment Act, 2019.  
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the bill was to combat money-laundering and drug trafficking, an issue deemed pressing and 

significant by legislators (British Columbia, 2019a, 2019b). This departs from Ontario’s 

provisions related to road-safety, which sought to target drunk driving (Ontario, 2007).  

Manitoba Amendments 

 Though jurisdictional references were absent in the policy documents for Manitoba’s 

2021 amendment,99 substantial changes were made to the province’s forfeiture process. Like 

British Columbia, Manitoba established new preliminary preservation powers, expanding the 

state’s ability to restrain property and order the disclosure of specific information before the 

commencement of forfeiture proceedings. However, Manitoba’s establishment of preliminary 

disclosure provisions go beyond British Columbia’s amendment by establishing a process that is 

often described as an “unexplained wealth order.” Unexplained wealth orders have been 

established in jurisdictions outside of Canada (such as Australia, Ireland and the United 

Kingdom), requiring, among other things, that individuals demonstrate the lawful acquisition of 

property. If the requirements of an unexplained wealth order are not met, a rebuttable 

presumption of unlawful activity is established (Cullen, 2022). Moreover, Manitoba established a 

litany of rebuttable presumptions regarding cash and conveyances, as well as provisions for the 

seizure of vehicles which have been used to flee from police. It should be noted that the language 

of these provisions is highly derivative of British Columbia’s amendment, suggesting that 

Manitoba may have been inspired by British Columbia’s legislation (though additional 

speculation is beyond the scope of this paper).  

 
99 The Criminal Property Forfeiture Amendment Act. 
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Saskatchewan Amendments 

Over a decade after Ontario established forfeiture provisions related to road-safety, 

Saskatchewan adopted similar measures through its 2019 amendment.100 Though no specific 

provinces were referenced in legislative debates, I was informed by Neil Karkut that the 

amendment was inspired by several jurisdictions, including Alberta, British Columbia, Manitoba, 

and Ontario. When comparing the amendment’s road-safety provisions to various forfeiture 

policies, the legislation most closely resembles Ontario’s approach.101  

In addition to its 2019 amendment, Saskatchewan made changes to their forfeiture 

program through The Seizure of Criminal Property Amendment Act, 2021.102 Amongst the 

various reforms are powers related to establishing preliminary preservation orders, preliminary 

disclosure orders, and the ability for the Director to require financial institutions to disclose 

information related to forfeiture investigations. Speaking about the inspirations behind these 

amendments, Neil Karkut was clear in stating that the changes related to preliminary orders were 

based upon recent innovations in Manitoba,103 while the financial disclosure provisions were 

inspired by developments in both Manitoba and British Columbia. This information, in concert 

with Hansard transcripts, provides meaningful insight regarding the policymaking that occurred 

in Saskatchewan. As stated earlier, the amendments in British Columbia regarding financial 

disclosure provisions were deemed necessary to combat the pressing and unanimously 

recognized issue of money-laundering in the province (British Columbia, 2019b). Saskatchewan 

 
100 The Seizure of Criminal Property Amendment Act, 2019. 
101 See Part III.1 of Ontario’s Civil Remedies Act, 2001.   
102 The legislation comes into force on Order of the Lieutenant Governor in Council.  
103 Section 3 of The Criminal Property Forfeiture Amendment Act (2021).  
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marketed their amendment in a similar manner, with AG/MoJ Gord Wyant (SP) arguing that the 

proposed amendment would “enhance the civil forfeiture unit’s ability to combat money 

laundering in Saskatchewan” (Saskatchewan, 2021a). However, money-laundering was not 

recognized as an issue by the whole of the legislature, with members questioning its prevalence 

in Saskatchewan. For example, members stated that “the minister also noted that the purpose of 

this bill is to address money laundering, yet it’s not immediately clear how significant of a 

concern money laundering actually is here in Saskatchewan” (Saskatchewan, 2021b), and that 

“I’ll be curious to hear more about the experience the ministry has seen in terms of money 

laundering in the province. I know we hear about it a lot in other provinces, BC [British 

Columbia] in particular” (Saskatchewan, 2021a). In light of Karkut’s comments about consulting 

British Columbia’s 2019 amendment, it seems plausible that Saskatchewan pursued measures 

that would similarly address money-laundering, even if the issue was less pressing than in the 

British Columbian context. This may reflect an instance of pre-eminent learning, or establishing 

measures to combat issues that are yet to be widely perceived as significant in the importing 

jurisdiction.  

Alberta Amendments 

 Alberta’s Wave 4 amendment largely focused on expanding the eligible recipients for 

forfeiture funds by shifting to a cost-recovery model and allowing funds to be distributed to 

police services. Regarding cost-recovery, positive lesson-drawing from Canadian provinces was 

demonstrated by one member who stated that this funding process would avoid relying on 

taxpayer funds to operate the program, and that “This change will align Alberta [with] all other 

jurisdictions in Canada that have this legislation” (Alberta, 2020a). With respect to police 
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receiving forfeiture funds, Missouri was used as an example of negative lesson-drawing. An 

opposition member (NDP) discussed the experiences of Ferguson, Missouri, where the proceeds 

from civil forfeiture were being used to fill budgetary shortfalls, and suggested that this funding 

approach may have perverse incentives for law enforcement (Alberta, 2020b). Finally, Alberta’s 

most recent amendment changed the title and chapter of their forfeiture statute, the Victims 

Restitution and Compensation Payment Act [SA 2001 cV.-3.5], to the Civil Forfeiture Act [SA 

2001, c. C-15.2].  

Current State of Civil Asset Forfeiture 

Remaining Provincial Policy Variance 

Despite considerable policy convergence amongst provinces, certain differences still exist 

between forfeiture-adopting jurisdictions, with the most significant being the adoption of 

administrative forfeiture provisions. While other provisions (such as limitation periods) differ by 

degrees, administrative forfeiture is a fundamentally different process by which forfeiture may 

occur. Another significant difference regarding administrative forfeiture is the decision of some 

provinces to establish an asset eligibility ceiling, with others abstaining from restricting access to 

the use of civil forfeiture based on monetary value. Finally, most provinces have not adopted 

annual reporting requirements, with the exceptions of Manitoba and, more recently, Ontario. 

Future studies should consider these variations and whether they persist or converge upon a more 

uniform approach.   
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Moving Forward: Unexplained Wealth Orders 

Before proceeding, it should be acknowledged that the introduction of unexplained 

wealth orders may be the source of future innovation and diffusion. As previously discussed, 

Manitoba’s 2019 amendment established preliminary disclosure orders, which are functionally 

alike to unexplained wealth orders, marking the import of these policies into the Canadian 

federation. Saskatchewan followed suit in 2021, enacting provisions which closely resemble 

Manitoba’s disclosure orders. Despite their recency, other provinces have already expressed 

interest in adopting similar measures. On June 15th of 2022, British Columbia published the 

Cullen Commission’s final report, which made various recommendations to impede criminal 

organizations and money-laundering. As part of their report, the Commission recommended the 

adoption of unexplained wealth orders, citing the experiences of Australia, the United Kingdom, 

and Manitoba as demonstrating the potential utility of these policies in British Columbia.104 

While not operating in a formal policymaking capacity, it is interesting that the Commission 

frequently demonstrated lesson-drawing when discussing the experiences of others. For example, 

after reviewing Australia’s policies, Cullen stated that “One of the lessons that can be drawn 

from the Australian experience is the need to carefully consider the prerequisites for the issuance 

of an unexplained wealth order,” and “Another lesson that can be drawn from the Australian 

experience is the difficulty in proving that the respondent’s total wealth exceeds the value of the 

person’s wealth that was lawfully acquired” (Cullen, 2022, p. 1598). Additionally, Cullen 

broadly acknowledged that “While it is important to use caution in looking at other jurisdictions, 

 
104 Saskatchewan’s preliminary disclosure orders were not discussed, though this is likely due to the amendment 
being passed just one month before the Cullen Commission’s final report was released.  
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a number of useful lessons can be drawn from their experiences” (Cullen, 2022, footnote 2). 

Most significantly, Cullen discussed a recommendation by the British Columbia Ministry of 

Finance in 2019, which advocated for the government to adopt the United Kingdom’s model for 

unexplained wealth orders. After considering the merits of the program, as well as similar 

models found elsewhere, Cullen agreed that the United Kingdom’s model should be pursued by 

British Columbia policymakers moving forward, though “It will be important that such orders 

are sought with a high degree of specificity to avoid any uncertainty about whether the order has 

been complied with. Experiences of other jurisdictions have shown that where orders are drafted 

with insufficient particularity, non-compliance is difficult to establish” (Cullen, 2022, p. 1618).  

While legislation regarding unexplained wealth orders have yet to be introduced in 

British Columbia, there is, at minimum, preliminary interest in these policies, with the 

Commission going so far as to request a Charter review of unexplained wealth orders (among 

other prospective measures) from retired Supreme Court justice Thomas Cromwell.105 

Regardless of whether the Commission’s recommendations are pursued by the provincial 

legislature, it is clear that British Columbia has already demonstrated a significant commitment 

to learning with respect to unexplained wealth orders, and future developments should be 

monitored in light of these insights.  

 

 
 

 

 
105 See Cromwell (2022) for the full opinion.  
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Chapter 7: Discussion and Conclusion 

Introduction 

This paper has catalogued the diffusion of civil asset forfeiture policies across the 

Canadian federation, identifying dominant legislative trends and their ideational roots and, more 

broadly, established a comprehensive review of civil asset forfeiture in the Canadian federation. 

The findings presented above recognize the ways in which provinces came to adopt their 

founding forfeiture frameworks, as well as how jurisdictions looked to improve their programs 

by consulting the experiences of others. Looking at the diffusion of forfeiture policies in Canada, 

broader trends can be discerned from the findings of this paper.  

Key Takeaways 

Policy Diffusion and Innovation Within Waves 

Through the use of waves as a periodization mechanism, broad legislative trends are 

identified across the federation. For example, Wave 1 (2001-2005) can be described as a period 

of policy introduction, where various provinces (Alberta, Ontario, Manitoba, Saskatchewan, and 

British Columbia) enacted civil forfeiture legislation, with few substantive amendments being 

introduced during this time. Wave 2 (2006-2010) represents the most transformative period of 

civil forfeiture, where multiple provinces either significantly amended, or outright replaced, their 

original legislation. Additionally, Wave 2 demonstrates a shift towards policy convergence, 

where various jurisdictions adopted macro-structural provisions which resembled one another 

more closely. By the end of Wave 2 (2010), Nova Scotia, Quebec, and New Brunswick each 

passed civil forfeiture legislation for the first time, representing the last provinces to adopt such 
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measures in Canada (as of summer 2022, Prince Edward Island and Newfoundland and Labrador 

have not proposed nor enacted civil forfeiture legislation). The defining feature of Wave 3 (2011-

2015) is the appearance and proliferation of administrative forfeiture protocols in various 

provinces, including Alberta, British Columbia, Manitoba, and Saskatchewan. Wave 4 (2016-

Present) has perhaps the fewest substantive macro-structural reforms, with the major 

developments being Ontario’s establishment of an administrative forfeiture procedure and the 

introduction of preliminary disclosure provisions in Manitoba and Saskatchewan. By presenting 

findings within distinct waves, this research elucidates broad developments over the tenure of 

each provincial forfeiture program in Canada. 

The Policy Diffusion of Civil Asset Forfeiture in Canada 

With respect to the diffusion and transfer of civil forfeiture, certain mechanisms were 

more pronounced than others. Coercion, or external pressures which limit the ability for 

governments to adopt specific legislative models or provisions, was absent in policy documents, 

an outcome that was anticipated prior to analysis. As stated by Besco (2021), top-down coercion 

from the federal government is often the strongest pressure amongst substate actors within a 

federation, but because civil forfeiture is within provincial competence, and is not mandated or 

supported by federal funding, federal influence was never recognized in policy documents and is 

likely non-existent. This is further exemplified by certain provinces106 abstaining from 

establishing civil asset forfeiture provisions, demonstrating the voluntary nature of said policies. 

It is possible the federal government was supportive of such measures, since they complement 

 
106 Newfoundland and Labrador and Prince Edward Island.  
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the federal Criminal Code, but this role – if it exists at all – is likely to be little more than 

encouragement.107 

Similarly, competition was not found to be present in the analyzed documents. This is 

also understandable, particularly when considering the optics surrounding civil forfeiture 

programs. As demonstrated in the findings of this paper, policymakers were conscious of 

problematic forfeiture practices in the United States, which seemed to operate in a cavalier and 

for-profit manner. It is possible that, to avoid accusations of using forfeiture as a revenue-

generating tool, statements lauding revenue accumulation were avoided. Also, because civil 

forfeiture is a crime-control approach with the purpose of compensating victims and dissuading 

unlawful activity, it would seem contrary to the programs’ objectives to operate with the goal of 

increasing government revenues. Moreover, it is not clear that raising revenue from one set of 

alleged offenders in one provincial jurisdiction would detract from raising it from others in other 

provinces, so the effect of intra-provincial competition is likely low or non-existent. Regardless, 

competition was not demonstrated in any of the documents analyzed in this paper.  

Lesson-drawing, both positive and negative, was consistently demonstrated amongst the 

provinces, though this varied depending on the jurisdiction. In Wave 1, the positive experiences 

of Ireland and the United States, as well as the negative experiences of select American 

jurisdictions, heavily informed the development of Ontario’s legislation. After the program 

demonstrated empirical successes, Ontario’s Civil Remedies Act, at least in Waves 1 and 2, 

inspired nearly every jurisdiction to follow similar policy provisions, either in their founding 

 
107 As recognized by Baker (2014), statements by federal actors suggest that the Canadian government may be 
receptive to the idea of relinquishing certain crime-control initiatives to the provinces.  
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legislation or in subsequent amendments. The experiences of Manitoba and Saskatchewan are 

particularly useful in demonstrating the diffusion and transfer of policy failures, as inefficiencies 

in one jurisdiction were adopted by another prior to any empirical data being present. However, 

both provinces looked to more successful regimes, such as Ontario and British Columbia, and 

course-corrected accordingly. Subsequent waves further demonstrated lesson-drawing, where 

various provinces learned from one another and stated as much in legislative debates. 

Identifiable examples of emulation were sparse, though significant when illustrated. For 

example, while most jurisdictions borrowed from Ontario’s original legislation, Saskatchewan 

decided to copy Manitoba’s unique approach, a decision which proved to be ineffective. After 

the legislation failed to operate in its intended manner, Saskatchewan again demonstrated 

emulation when they grounded their reforms in Ontario’s proven framework. Manitoba 

policymakers similarly rooted their legislative overhaul in Ontario’s existing scheme, suggesting 

that, in the wake of self-admitted policy failures, legislators may be more inclined to implement 

policies with a proven track record elsewhere, as opposed to further policy experimentation. 

Other provinces, such as New Brunswick and Alberta, similarly demonstrated emulation 

throughout their debates.  

In addition to traditional mechanisms of diffusion and transfer, Dolowitz and Marsh’s 

mechanisms of policy failure were demonstrated by both Manitoba and Saskatchewan, though in 

different ways. Manitoba’s policy deficiencies constitute incomplete transfer, as their legislation 

failed to import effective forfeiture-initiation provisions that were active in cited jurisdictions. 

Saskatchewan’s policy failure differs and illustrates uninformed transfer, as the provincial 

legislature adopted a policy set without a sufficient understanding of how the legislation would 
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operate. It is interesting that policy failure in one jurisdiction may result in a different form of 

failure in another, demonstrating the proliferation of policy failure through the diffusion 

literature. Inappropriate transfer was not documented, though this is understandable, as the 

jurisdictions which were drawn upon for inspiration came exclusively from Commonwealth 

nations (or nations which were previously associated with the Commonwealth). Because these 

jurisdictions share legal and political traditions, it is reasonable to surmise that any policy 

failures would be the result of implementation, as opposed to fundamental ideological 

disagreements.  

The Importance of Timing 

The use of periodization mechanisms in this paper has been invaluable, as identifying 

broader diffusion trends would be quite difficult otherwise. For example, presenting all 

provincial policy developments in Wave 1 helps illustrate the lack of Canadian empiricism at the 

time, with each adopting province basing their policies on either external exemplars or on very 

limited Canadian experiences. Moving to Wave 2, it becomes clear that the provinces are 

engaging in policy convergence, with forfeiture adopters moving towards a more uniform 

framework. One could come to this same conclusion by comparing the current forfeiture 

legislation of each adopting province, but this type of analysis would be bereft of valuable 

context surrounding jurisdictional considerations and the timing of policy changes. Waves 3 and 

4 are both marked by the introduction of techniques that fundamentally alter the manner in which 

forfeiture occurs, which further demonstrates how new policies are introduced into the federation 

and gradually diffuse amongst participating provinces. Before proceeding it should be noted that 

provincial forfeiture programs have developed over two decades, making periodization possible. 
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Taking such an approach for novel policies would be much more difficult, as some provisions 

take years, if not decades, to be realized in certain jurisdictions. Nonetheless, periodization is 

useful when seeking to track policy diffusion over time.  

Surprising to this research was the relatively few instances of Chatterjee being referenced 

by policy adopters and innovators in Waves 2, 3 and 4. It was expected that the case would be 

frequently discussed due to its ability to undermine parts, or the whole, of provincial forfeiture 

policies, but this was not the case. Instead, the build-up to Chatterjee (2009) was frequently 

discussed, though the only references to the Supreme Court decision were found in Alberta and 

New Brunswick. In Alberta, Chatterjee was used to legitimize the expansion of provincial 

forfeiture powers, citing the decision as instilling confidence in utilizing provisions more broadly 

(Alberta, 2010a, 2010b, 2010c). New Brunswick, who debated their legislation in the wake of 

Chatterjee, only referenced the decision as affirming the legitimacy of forfeiture as a provincial 

power, though it did not settle all constitutional concerns (New Brunswick, 2010). Instead of 

driving rapid policy changes amongst the provinces, Chatterjee acted as a legitimating force 

amongst policymakers who sought to ensure their programs remained constitutionally valid. 

With this in mind, significant policy experimentation has occurred since Chatterjee, the most 

notable being administrative forfeiture. It is possible that the Court’s legitimization of provincial 

forfeiture on federalism grounds, as well as the absence of subsequent Charter challenges, has 

emboldened policymakers to further expand their forfeiture programs.  

Limitations 

Despite the contributions made by this paper, it is not without limitations. Most notably, 

because this paper analyzes all founding forfeiture policies, as well as all substantive 
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amendments over the history of each program, more detailed policy developments are excluded 

from analysis. Additionally, specific macro-structural provisions were tracked due to a subjective 

assessment of their importance, which could result in biases emerging in the results and 

discussion of this paper. For example, policy convergence was documented in this paper, though 

it could be argued that selection bias resulted in provisions of interest being included because 

they supported a specific trend, while provisions which failed to support this pattern were 

excluded from analysis. However, this is unlikely, as the tracked provisions were identified prior 

to any trends being recognized. Regardless, commonalities which did not change within or 

across jurisdictions, such as forfeiture being applied in rem, were not tracked, and were instead 

discussed in the literature review of this thesis. 

With regards to the data being consulted, this research is limited by the representativeness 

of statements found in government documents regarding policymakers’ understanding of policy 

development. It is important to acknowledge that, though provincial legislatures introduce and 

debate the merits of civil forfeiture policies, their perceptions of policy development may not be 

wholly representative of where these policies were learned from. This is because legislative 

drafting often involves a myriad of contributors who help to craft a policy set, including staff 

members, experts in the field, and other important actors that do not make publicly available 

statements (Sitaraman, 2015). Because of this, it is fair to assume that the statements included in 

this thesis do not represent the totality of policy knowledge, which may result in certain policy 

inspirations being absent. This issue is partially mitigated by the inclusion of interviews from 

individuals who participated in the policy drafting process, though their insights are often 

localized to specific bills at specific points in time. Interview access was limited to the three 
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included participants, though additional requests were submitted to various provincial actors. 

Fortunately, each of the included participants operated in different legislative jurisdictions, as 

well as Mr. Simser’s participation in the development of multiple provincial programs through 

his consultation work. While this research provides myriad examples of diffusion and transfer, 

this may only scratch the surface of policy learning amongst policymakers. 

Areas for Future Research 

Building on the findings of this paper, future research should focus more narrowly on the 

development of individual provincial forfeiture programs, including all policy provisions, 

amendments, and demonstrations of learning. This paper has explored the broad development of 

provincial forfeiture policies, though additional insights may be garnered through a concentration 

on specific jurisdictions, or groups of jurisdictions. More specifically, the study of regional 

diffusion dynamics seems promising with regards to civil forfeiture developments. For example, 

the provinces who most frequently updated their programs are found west of Quebec (Ontario, 

Manitoba, Saskatchewan, Alberta, and British Columbia), while the least active policy 

innovators are found east of Ontario (Quebec, Nova Scotia, and New Brunswick). This same 

trend is recognized with respect to the frequency of civil forfeiture utilization, with the provinces 

west of Quebec utilizing forfeiture more regularly than those east of Ontario. Future research 

should explore these regional dynamics in more detail. 

Moreover, future research should consider tracking present developments amongst 

provincial forfeiture regimes. As stated in Chapter 6, some provinces are considering, pursuing, 

or have recently passed amendments which establish disclosure requirements concerning 

unexplained wealth. Though in their infancy, researchers should pay close attention to the 
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development of these unexplained wealth orders, as learning amongst provincial programs has 

already been demonstrated. Additionally, developments in organized crime may require more 

comprehensive policy responses. For example, in my interview with Mr. Simser, he suggested 

that future policy initiatives may seek to ameliorate information asymmetries between 

governments, including more robust information sharing amongst jurisdictions with a mutual 

interest in obstructing criminal enterprise. Similarly, developments in digital financial assets, 

including cryptocurrencies and non-fungible tokens, may require more sophisticated 

investigatory tools to dissuade crime and compensate victims. As stated by Mr. Simser, 

legislating civil forfeiture is an iterative process, requiring modern crime-control strategies to 

combat emerging tactics in organized crime. Finally, Canadian civil asset forfeiture is broadly 

primed for analysis, as there is currently little research on more recent policy developments 

amongst the provinces. This paper has documented these developments, though more research 

should focus on how these modern forfeiture practices are utilized by the provinces. For 

example, has the streamlined process of administrative forfeiture become the dominant mode of 

asset seizure amongst provincial programs? Is there a relationship between the number of 

forfeiture applications being initiated by a province and the frequency in which said province 

engages in policy innovation? By exploring how recent policy innovations are used by practicing 

jurisdictions, scholars may assess whether the learning that informs these amendments was 

effective in accomplishing policy goals.  

Conclusion 

This thesis was inspired by a relatively simple research question: To what extent have 

provincial legislatures in Canada learned from other jurisdictions when developing civil asset 
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forfeiture legislation? As demonstrated in Chapter 6, international exemplars, including Ireland, 

the United States, and other forfeiture-practicing jurisdictions, were crucial in the development 

of provincial policies. Once civil forfeiture laws were adopted by provinces in Wave 1, 

jurisdictions within Canada frequently cited one another when considering similar policy 

measures, resulting in a forfeiture landscape which remains relatively consistent amongst 

adopting jurisdictions. Learning and emulation were the primary mechanisms by which diffusion 

occurred, with policymakers frequently citing the positive and negative experiences of 

comparable jurisdictions to inform their own laws. In contrast, neither competition nor coercion 

were documented in this research, perhaps due to civil forfeiture’s quasi-criminal status within 

the exclusive authority of the provinces. Furthermore, several contributions have been made to 

the disciplines of Canadian law, public policy, and political science.  

 As recognized throughout this thesis, the introduction and adoption of Canadian civil 

asset forfeiture is critically under-explored in Canadian academia, with Gallant (2014, footnote 

41) stating that “There is virtually no academic commentary in Canada regarding the 

introduction of civil forfeiture law.” Gallant’s observation is addressed in this research, which 

not only explores the introduction of civil forfeiture in Canada, but also the introduction of 

forfeiture programs in each adopting province. Additionally, this paper provides a current 

account of the state of Canadian civil forfeiture programs, with particular focus on legislative 

trends, which has not occurred as of late. For example, the most recent legislative review of 

provincial forfeiture is found in a 2009 book chapter by James McKeachie and Jeffrey Simser.108 

 
108 More recent works, such as From and colleagues’ 2016 report, have generally described the state of civil 
forfeiture in Canada. However, their commentary does not highlight the important legislative developments that 
have unfolded within the provinces. 
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Since then, policy innovations that fundamentally alter the ways in which forfeiture operates 

have been adopted into provincial schemes, such as administrative forfeiture and unexplained 

wealth orders, though these developments have yet to be documented in scholarship. By tracking 

the macro-structural policy developments of provincial forfeiture regimes, this paper provides an 

overview of Canadian forfeiture programs that captures the most recent innovations that have 

occurred amongst the provinces.   

Beyond expanding academia’s understanding of civil forfeiture policy development, this 

thesis contributes to the burgeoning literature on Canadian diffusion and transfer studies, which 

have only recently gained wider attention. A wealth of research on policy diffusion has already 

been established in the American context, exploring a diverse range of public policy fields, 

including health care (Pacheco and Maltby, 2017; Volden, 2017; Fording and Patton, 2020), 

economics (Ryu et al., 2018), and environmental studies (Yi and Chen, 2019), with a similarly 

impressive field being cultivated in Europe regarding policy transfer amongst European Union 

member states (Dolowitz and Marsh, 2000; Bulmer et al., 2007; Clavier, 2010). Recent efforts by 

Boyd and Olive (2021) have made great strides in consolidating Canadian research on diffusion 

studies, though they acknowledge that further research is required to understand diffusion and 

transfer dynamics across the federation. In their conclusory chapter, Olive and Boyd (2021) 

made various observations and recommendations concerning Canadian transfer research, which 

this thesis has addressed. One of these observations was that policy transfer and diffusion 

amongst provincial actors is often the product of top-down coercion, where a federal initiative 

requires specific action and adherence by the provinces. However, civil forfeiture has proven to 

be a field which developed relatively unencumbered by federal influence. Instead, this paper 
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finds that, in the absence of federal intervention, provinces primarily rely upon learning and 

emulation to adopt and reform civil forfeiture policies. Additionally, while past studies have 

found the federal government to be the prime mover regarding provincial policy innovation, 

creative legislative responses were produced by multiple forfeiture-adopting provinces. These 

findings suggest that, in the absence of federal pressure, provincial policymakers may be equally 

receptive to learning and emulation amongst each other, as well as international exemplars. 

Moreover, the authors argued that Canadian scholarship has not adequately explored the extent 

by which Canadian provinces are influenced by the United States and European nations. In the 

case of provincial forfeiture, both American and European jurisdictions were highly influential in 

the development of Canadian programs, with Ontario, whose legislation served as a template for 

various provincial forfeiture adopters, learning from the experiences of Ireland, New York, New 

Jersey, and other comparable jurisdictions. This indicates that international exemplars may be 

more influential in the policy development process than previously expected. Reflecting on the 

contents of their edited volume, Olive and Boyd (2021, p. 163) state that “Hopefully, this is just 

the beginning, providing a foundation on which further work on diffusion and transfer in 

Canada’s federal system can build.” This research has learned from, and expanded upon, the 

works of these authors, supplementing the growing body of literature on policy diffusion in the 

Canadian federation.  

Finally, this research has documented a story of Canadian federalism that is generally 

foreign to the nation. The development of civil forfeiture policies is perhaps the closest example 

of criminal law policies spreading amongst the provinces, a phenomenon that is generally 

forbidden by the Canadian Constitution. Under these unique conditions, it was expected that 
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decentralized legislative authority could result in a disjointed civil forfeiture landscape, but this 

does not seem to have transpired. Instead, policy uniformity has waxed and waned over the last 

two decades, following a pattern of individual innovation, followed by gradual convergence, 

amongst adopting provinces. With the introduction of unexplained wealth orders in Manitoba 

and Saskatchewan, it will be interesting to see whether these provisions will similarly diffuse 

amongst forfeiture-practicing jurisdictions, or if policy divergence will become more 

pronounced. Nonetheless, this thesis demonstrates the utility of diffusion research when seeking 

to understand policy developments, which may be used in the future to broadly explore public 

policy developments within the Canadian federation.  
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Appendices 
Appendix A: All Civil Asset Forfeiture Statutes 

 
 

 
 

Date Passed Jurisdiction Legislation Wave Substantive 
(Y/N)

1 2001-11-29 AB Bill 25: Victims Restitution and Compensation Payment Act, 2001 [SA 2001 c. V-3.5] 1 Y

2 2001-12-14 ON Bill 30: Remedies for Organized Crime and Other Unlawful Activities Act, 2001 [SO 
2001, c. 28] (Short title, and later consolidated as, Civil Remedies Act, 2001) 1 Y

3 2002-06-27 ON Bill 69: Prohibiting Profiting from Recounting Crimes Act, 2002 [SO 2002, c. 2] 1 N
4 2003-12-04 AB Bill 6: Justice Statutes Amendment Act, 2003 [SA 2003, c. 41] 1 N
5 2004-03-11 MB Bill 7: The Criminal Property Forfeiture Act [SM 2004, c. 1] 1 Y
6 2005-05-27 SK Bill 110: The Seizure of Criminal Property Act, 2005 [SS 2005, c S-46.001] 2 Y
7 2005-11-24 BC Bill 13: Civil Forfeiture Act [SBC 2005, c. 29] 2 Y
8 2005-12-15 ON Bill 128: Law Enforcement and Forfeited Property Management Statute Law 

Amendment Act, 2005 [SO 2005, c. 33] 2 Y
9 2007-06-04 ON Bill 203: Safer Roads for a Safer Ontario Act, 2007 [SO 2007, c. 13] 2 Y
10 2007-12-13 NS Bill 11: Civil Forfeiture Act, 2007 [SNS 2007, c. 27] 2 Y
11 2007-12-13 NS Bill 14: Assets Management and Disposition Act [SNS 2007, c. 26] 2 Y
12 2007-12-18 QC Bill 11: An Act respecting the forfeiture, administration and appropriation of proceeds 

and instruments of unlawful activity [SQ 2007, c. 34] 2 Y

13 2008-05-01 BC Bill 17: Public Safety and Solicitor General (Gift Card Certainty) Statutes Amendment 
Act, 2008 [SBC 2008, c. 15] 2 Y

14 2008-06-12 MB Bill 14: The Criminal Property Forfeiture Amendment Act [SM 2008, c. 16] 2 Y
15 2008-12-02 AB Bill 50: Victims Restitution and Compensation Payment Amendment Act, 2008 [SA 2008, 

c. 41] 2 Y
16 2009-03-31 SK Bill 65: The Seizure of Criminal Property Act, 2009 [SS 2009, c. S-46.002] 2 Y
17 2009-11-26 AB Bill 31: Rules of Court Statutes Amendment Act, 2009 [SA 2009, c. 53] 2 N
18 2010-04-16 NB Bill 37: Civil Forfeiture Act [SNB 2010, c. C-4.5] 3 Y
19 2010-04-16 NB Bill 27: Management of Seized and Forfeited Property Act [SNB 2010, c. 22] 3 Y
20 2010-04-22 AB Bill 10: Victims Restitution and Compensation Payment Amendment Act, 2010 [SA 2010, 

c. 12] 3 Y
21 2010-06-03 BC Bill 11: Miscellaneous Statutes Amendment Act (No.2), 2010 [SBC 2010, c. 6] 3 N
22 2010-06-03 BC Bill 20: Miscellaneous Statutes Amendment Act (No.3), 2010 [SBC 2010, c. 21] 3 Y
23 2010-12-10 QC Bill 126: An Act to tighten the regulation of educational childcare [SQ 2010, c. 39] 3 N
24 2011-06-02 BC Bill 6: Civil Forfeiture Amendment Act, 2011 [SBC 2011, c. 4] 3 Y
25 2011-06-16 MB Bill 16: The Safer Communities and Neighbourhoods Amendment and Criminal Property 

Forfeiture Amendment Act [SM 2011, c. 6] 3 Y

26 2011-10-05 QC Bill 89: An Act to amend the Environment Quality Act in order to reinforce compliance 
[SQ 2011, c. 20] 3 N

27 2011-12-08 AB Bill 22: Justice and Court Statutes Amendment Act, 2011 [SA 2011, c. 20] 3 N
28 2011-12-15 NS Bill 76: Civil Forfeiture Act (amended) [SNS 2011, c. 53] 3 N
29 2012-06-14 MB Bill 11: The Criminal Property Forfeiture Amendment Act (Administrative Forfeiture 

and Miscellaneous Amendments) [SM 2012, c. 13] 3 Y
30 2013-04-29 AB Bill 16: Victims Statutes Amendment Act, 2013 [SA 2013, c. 5] 3 Y
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Cont. 

 

Date Passed Jurisdiction Legislation Wave Substantive 
(Y/N)

31 2013-05-15 SK Bill 54: The Seizure of Criminal Property Amendment Act, 2013 [SS 2013, c. 34] 3 Y
32 2013-05-27 AB Bill 24: Statutes Amendment Act, 2013 [SA 2013, c. 10] 3 N
33 2013-05-27 AB Bill 25: Children First Act [SA 2013, c. C-12.5] 3 N
34 2013-12-05 MB Bill 46: The Statutes Correction and Minor Amendments Act, 2013 [SM 2013, c. 54] 3 N

35 2013-12-05 MB Bill 47: The Budget Implementation and Tax Statutes Amendment Act, 2013 [SM 2013, 
c. 55] 3 N

36 2014-03-12 SK Bill 126: The Seizure of Criminal Property Amendment Act, 2014 [SS 2014, c. 6] 3 Y

37 2014-05-14 SK Bill 129: The Executive Government Administration Act [SS 2014, c. E-13.1] 3 N
38 2014-12-17 AB Bill 8: Justice Statutes Amendment Act, 2014 [SA 2014, c. 13] 3 N
39 2015-12-10 ON Bill 144: Budget Measures Act, 2015 [SO 2015, c. 38] 4 N
40 2016-03-10 BC Bill 18: Miscellaneous Statutes (Minor Corrections) Amendment Act, 2016 [SBC 2016, 

c. 5] 4 N

41 2016-06-30 SK Bill 18: The Credit Union Central of Saskatchewan Act, 2016 [SS 2016, c. C-45.3] 4 N

42 2017-03-23 QC
Bill 102: An Act to amend the Environment Quality Act to modernize the environmental 
authorization scheme and to amend other legislative provisions, in particular to reform 

the governance of the Green Fund [SQ 2017, c. 4]
4 N

43 2017-05-05 NB Bill 46: An Act Respecting Local Governance and Community Planning [SNB 2017, c. 
20] 4 N

44 2017-11-02 BC Bill 9: Miscellaneous Statutes (Minor Corrections) Amendment Act, 2017 [SBC 2017, c. 
10] 4 N

45 2018-02-12 QC
Bill 107: An Act to increase the jurisdiction and independence of the Anti-Corruption 

Commissioner and the Bureau des enquêtes indépendantes and expand the power of the 
Director of Criminal and Penal Prosecutions to grant certain benefits to cooperating 

witnesses [SQ 2018, c. 1]

4 N

46 2018-05-09 SK Bill 105: The Statute Law Amendment Act, 2018 [SS 2018, c. 42] 4 N

47 2018-05-30 SK Bill 121: The Cannabis Control (Saskatchewan) Act [SS 2018, c. C-2.111] 4 N

48 2018-06-12 QC Bill 157: An Act to constitute the Société québécoise du cannabis, to enact the Cannabis 
Regulation Act and to amend various highway safety-related provisions [SQ 2018, c. 19] 4 N

49 2018-11-08 MB Bill 8: The Government Notices Modernization Act (Various Acts Amended) [SM 2018, 
c. 28] 4 N

50 2018-12-06 ON Bill 57: Restoring Trust, Transparency and Accountability Act, 2018 [SO 2018, c. 17] 4 N

51 2019-05-15 SK Bill 150: The Seizure of Criminal Property Amendment Act, 2019 [SS 2019, c. 24] 4 Y

52 2019-05-16 BC Bill 11: Civil Forfeiture Amendment Act, 2019 [SBC 2019, c. 12] 4 Y

53 2019-05-29 ON  Bill 100: Protecting What Matters Most Act (Budget Measures), 2019 [SO 2019, c. 7] 4 N

54 2019-06-06 ON Bill 107: Getting Ontario Moving Act (Transportation Statute Law Amendment), 2019 
[SO 2019, c. 8] 4 N

55 2019-11-01 QC Bill 2: An Act to tighten the regulation of cannabis [SQ 2019, c. 21] 4 N

56 2020-02-21 QC Bill 37: An Act mainly to establish the Centre d'acquisitions gouvernementales and 
Infrastructures technologiques Québec [SQ 2020, c. 2] 4 N

57 2020-06-26 AB Bill 16: Victims of Crime (Strengthening Public Safety) Amendment Act, 2020 [SA 2020, 
c. 18] 4 N

58 2020-07-08 ON Bill 161: Smarter and Stronger Justice Act, 2020 [SO 2020 , c. 11] 4 Y
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Date Passed Jurisdiction Legislation Wave Substantive 
(Y/N)

59 2020-11-06 MB Bill 2: The Budget Implementation and Tax Statutes Amendment Act, 2020 [SM 2020, c. 
21] 4 N

60 2020-11-12 QC Bill 75: An Act to improve justice accessibility and efficiency, in particular to address 
consequences of the COVID-19 pandemic [SQ 2020, c. 29] 4 N

61 2020-12-09 AB Bill 38: Justice Statutes Amendment Act, 2020 [SA 2020, c. 37] 4 Y
62 2021-05-13 QC Bill 84: An Act to assist persons who are victims of criminal offences and to facilitate 

their recovery [SQ 2021, c. 13] 4 N

63 2021-05-20 MB Bill 58: The Criminal Property Forfeiture Amendment Act [SM 2021, c. 50] 4 Y
64 2022-04-14 ON Bill 100: Keeping Ontario Open for Business Act, 2022 [SO 2022 , c. 10] 4 Y
65 2022-05-18 SK Bill 38: The Seizure of Criminal Property Amendment Act, 2021 4 Y
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Appendix B: Party Affiliation Abbreviations Explained 

Abbreviation Party Abbreviation Party 

L Liberal Party SP Saskatchewan Party 

NDP New Democratic Party UCP United Conservative Party 

P Progressive Conservative 
Party 

 

Note: Each party is specific to the jurisdiction it is being referenced alongside. Provincial parties 
have varying degrees of integration with their federal counterparts, though these nuances are 
unimportant for the purposes of this research. 

 


