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This thesis justifies the notion of a human right to migrate that is legally enforceable. The 

view incorporated within this thesis is that human rights originate as moral rights and acquire 

their social efficacy once codified into law. By analyzing the nature of previously codified 

human rights, this thesis investigates whether it is necessary to recognize human rights in 

international and domestic law. Further, this thesis examines if an underlying connection 

between moral human rights and their status as legal/enforceable human rights exists. My 

analysis shows that the codification of human rights is necessary to ensure its fulfillment. 

Moreover, my examination confirms the presence of an established connection in pre-existing 

human rights between its justification as a moral human right and its status as an enforceable 

human right. I conclude that an enforceable right to migrate is justified, demanding that states 

generally respect individuals' rights to migrate. 
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Introduction 
 

In recent years, migratory trends have signified a surge in worldwide migration. As 

globalization continues to intertwine the world in new and intriguing ways, millions of 

individuals have been frantically searching abroad for opportunities to achieve a decent standard 

of living. In response to the migration surge, states have increasingly established coercive border 

measures in their attempts to disrupt the growing numbers of foreigners attempting to enter. As a 

direct result of this ongoing struggle, a considerable amount of public and political attention has 

been administered to the issue, thus, indicating the advent of the "migration crisis." Accordingly, 

with the public eye suddenly shifting its focus to a significant humanitarian crisis—normative 

political theorists and ethicists—are continuously making their efforts to contribute to 

understanding and responding to the issue. This thesis intends to further contribute to 

understanding and responding to the migration crisis by examining the notion of a human right to 

immigrate that is legally enforceable.1 

I. Focus and Scope 
 

The issue with restrictive border measures is that it fails to acknowledge humans as free 

and equal beings who are of equal moral worth. Most current border policies impact our standing 

as free and equal beings, and thus, delegate a selection of individuals as considerable of more 

generous degrees of moral worth. By its very nature, borders restrict the pooling of wealth and 

opportunities to a select number of individuals referred to as insiders or residents of the state. As 

 
1 By an enforceable right to migrate, I mean a right to migrate that is recognized in law. Accordingly, throughout 
this thesis I refer to it as a ‘legal right to migrate.’ That being said, the legal right to migrate that I refer to is an 
extension of the moral right presented in this thesis. I am aware that some philosophers and political theorists have 
argued for a legal right to migrate, however, their arguments concern the philosophy of law. While I acknowledge 
these arguments, they are not the focus of this thesis. Hence, the ‘legal right to migrate’ I endorse differentiates from 
prior legal rights to migrate as my reasoning is grounded in moral political philosophy. Thus, it should be 
recognized as a moral right to migrate that is enforceable.  
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such, the options or opportunities that one is likely to pursue in one life are contingent upon 

where one lives. If one happens to reside in the Western developed world, their chances of 

pursuing a more extensive range of life options are significantly enhanced. However, if you are 

similar to 70% of the worlds' population that lives in the developing world, your access to life 

options is much less than adequate. Hence, while borders provide an abundance of crucial 

sociopolitical adverse features unless you are a lucky member of a developed state, borders 

merely reaffirm the unequal access to life options scattered across the globe. Therefore, I argue 

in this thesis that since borders fail to acknowledge human beings as free and equal beings, 

deserving of equal moral worth, current border practices are unjust.   

To combat these unjust border practices, I intend to investigate whether a right to migrate 

is sufficient enough to address the unjust practices of border control. Recognizing a right to 

migrate entails that, as free and equal beings, we have a universal interest in migrating that is 

significant enough in generating duties on others (namely, the state). In particular, 

acknowledging that individuals have a right to migrate requires the state to uphold our migratory 

interests. That said, recognizing a right to migrate also demands the provision of a compelling 

moral account, justifying the importance of the universal interests that the right to migrate 

intends to provide. 

Once a compelling moral account for the right to migrate is presented, this thesis aims to 

examine if it is necessary to establish the right to migrate as a legal human right. The idealization 

made here is: unless human rights norms and practices are enacted into law, they acquire little 

practical efficacy. Thus, the purpose of this thesis is to determine if the right to migrate requires 

to be acknowledged as a legal human right so it can adequately uphold its sociopolitical function.  

Accordingly, this thesis aims to provide an in-depth analysis of a legal right to migrate using 
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partial ideal theory 2 that acknowledges the non-ideal circumstances propelling the migrant 

crisis. Specifically, this thesis intends to work out principles of migratory justice that should 

govern society (i.e., a right to migrate). Therefore, to be considered a just society, I argue that the 

demands proposed throughout this thesis should be met.  

II. Relevance and Importance 
 
 How academics investigate and engage on the topic of migration will more than likely 

determine how society responds to the issue in the future. So, it is essential to gain an in-depth 

analysis of how academia has previously handled the notion of mass migration, or commonly 

referred to as 'Open Borders.' That said, without going into too much detail, there are many 

credible ways to ground open border claims. To name a few approaches, there are cosmopolitan 

frameworks (i.e., Arash Abizadeh3 & James Bohman4) that essentially claim that borders need to 

be governed by the rule of all people; namely, borders need to be mutually controlled by its 

citizens and outsiders through a cosmopolitan democratic institution. In addition, some (i.e., 

Jesus Huerta de Soto5) have used libertarian theory to posit a theory of free immigration. Thus, 

claiming in an ideal world, the privatization of all public goods and resources, and the 

disappearance of state intervention in emigration and immigration, would establish a voluntary 

flow of migration. Finally, there are also arguments (i.e., Sherry Wilcox6) examining the unjust, 

 
2 Robeyns, I (2008). ‘Ideal Theory in Theory and Practice.’ Social Theory and Practice 34(3), pp. 341-362.  
The account presented in this thesis is partial in the sense that it specifies the minimal principles of migration 
justices, while acknowledging that if these principles are met, further principles of justice would need to be 
achieved.  
3 Abizadeh, A. (2008). ‘Democratic Legitimacy and Border Coercion: No Right to Unilaterally Control Your Own 
Borders,’ Political Theory 36 (1), pp. 37-65  
4 Bohman, J. & McCarthy, T. (2007). Democracy across Borders: From Deˆmos to Deˆmoi, Cambridge: MIT Press 
5 Huerta de Soto, j (1998). ‘A Libertarian Theory of Free Immigration,’ Journal of Libertarian Studies 13:2, pp, 187-
197. https://cdn.mises.org/13_2_5_0.pdf 
6 Wilcox, S. (2012). Do duties to outsiders entail open borders? A reply to Wellman. Philosophical Studies, 169(1), 
123–132. doi: 10.1007/s11098-012-9902-y 
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repressive relationships between developed and underdeveloped states. These methods focus on 

the moral obligations that certain states owe oppressed migrants. In this particular thesis, 

however, I examine a legal right to migrate. Although this is not an outright demand for open 

borders, it is a demand unless extremely justified states have a legal obligation to admit 

foreigners. This specific train of thought, i.e., a migratory right established upon the notions of 

human freedom and equality of opportunity, is advocated by Joseph Carens7 and Kieran 

Oberman.8 

The account presented within this thesis primarily builds on the existing work of Carens 

and Oberman. My approach uses Carens' argument concerning freedom of movement as the 

building block to endorse Oberman's notion of a human right to immigrate. In particular, Carens' 

expansive account of freedom of movement provides the foundation for a right to migrate by 

clearly indicating the moral significance that freedom of movement has on our liberties as human 

beings and our pursuits of equal opportunities. That said, if we supplement Carens' position with 

Oberman's notion of a human right to migrate, it establishes a strong account for a moral human 

right to migrate. Once providing the moral case for a right to immigrate, this thesis aims to 

develop upon the existing work of Carens and Oberman by investigating the right to immigrate 

as a legal human right. Thus, I intend that examining the right to migrate as a legal human right 

proposes a new understanding of how we ought to respond to the unjust migration crisis and 

migration, in general. 

 

 

 
7 Carens, J. (2013). The Ethics of Immigration. Oxford: Oxford University Press. 
8 Oberman, K (2016). ‘Immigration as a Human Right,’ Migration in Political Theory. Oxford: Oxford University 
Press. DOI:10.1093/acprof:oso/9780199676606.003.0003 
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III. Questions and Objectives 
 
 As previously mentioned, the central research question this thesis explores is whether the 

right to migrate should be recognized as a legal human right. Of course, to effectively address 

this question, a few fundamental questions are considered along the way. First, do we have a 

moral right to migrate? The critical distinction here is rights traditionally exist as either moral or 

legal rights. This distinction, however, becomes much less clear when discussing the nature of 

human rights. The approach endorsed in this thesis is that human rights consist of moral and 

legal aspects. Chapter II examines this connection more thoroughly, but for the time being, note 

that human rights originate as moral rights and acquire their social efficacy once codified into 

law. That being the case, to adequately approach the central claim of this thesis, a compelling 

moral account justifying immigration as a moral human right must be presented prior. Therefore, 

the first objective this thesis examines is if there is a moral human right to migrate. 

 Second, this thesis needs to consider if states are required to recognize the right to 

migrate as a legal human right. Or, why is it necessary to acknowledge the right to migrate as a 

legal human right? If the right to migrate should be a legal human right, it needs to provide some 

beneficiary purpose(s). To explore this claim, we can investigate why states and international 

agencies have previously codified human rights into law and investigate the sociopolitical impact 

it has provided.  

 Third, we should investigate if an established connection is present between moral human 

rights and their status as legal human rights. In other words, can we recognize the right to 

migrate as a legal human right simply because of its justification as a moral human right? 

Addressing this inquiry requires the application of current ideas situated in the philosophy of 

law. If you recall my earlier assertion that human rights consist of moral and legal aspects, it's 
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central to determine what precisely provides human rights with legal authority. That said, it is 

also essential to understand the forces that accomplish the process of codifying human rights. 

Therefore, the third objective of this thesis is twofold: first, to understand the connection 

between moral and legal human rights, and second, to examine what conditions legal human 

rights require to provide their corresponding moral human rights with authority.    

 Satisfying these first three questions will indicate if I can address the primary subject 

matter of this thesis. In particular, the three secondary objectives laid out above will determine if 

there is a compelling case for the right to migrate to be acknowledged as a legal human right. 

However, to present a satisfactory account of a legal human right to migrate, one final research 

question is considered. When (if ever) are states justified in restricting individuals' rights to 

migrate? The objective here is to examine if a legal migratory right is compatible with the 

current global system and state sovereignty. If a serviceable account of a legal right to migrate 

can be made, it should have a relatively compelling answer to some of the primary challenges it 

faces. 

IV. Overview of the Structure 
 
 I have divided this thesis into three distinct chapters. The first chapter examines the moral 

account of a human right to migrate. In this chapter, I present two primary accounts of a right to 

migrate. First, Carens explores a right to migrate through an expansive account regarding 

freedom of movement. Concerning the claim explored throughout this thesis, Carens' argument 

is particularly useful in justifying the significant freedoms that freedom of movement provides 

and how unjust restrictions on freedom of movement impact equality of opportunity. Carens’ 

open borders argument is developed on the notion that border restrictions unjustly limit freedom 

of movement, which in turn, is essential for equality of opportunity and reducing the existing 
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social, political, and economic inequalities. In the second section of Chapter I, I present the 

moral case for a human right to immigrate. I will investigate whether Caren’s account of a 

migratory right, derived from an expanded notion of freedom of movement can be supplemented 

with Oberman’s proposed human right to migrate. The aim here is to present an ‘interest 

account’ of a moral human right to immigrate which generates duties on the parts of others.  

In Chapter II, I explore the primary development of this thesis: recognizing the right to 

immigrate as a legal human right. To address this claim, I pull from a variety of political and 

human rights theorists (e.g., Jesse Tomalty,9 Henry Shue,10 Thomas Pogge,11 Allan Buchanan,12 

Tom Campbell,13 and Samantha Besson14 to name a few of the central theorists). Ultimately, 

Chapter II investigates research questions two and three; namely, a) is it necessary to 

acknowledge the right to migrate as a legal human right? And b) can we recognize the right to 

migrate as a legal human right simply because of its justification as a moral human right? 

In Chapter III, I raise and attempt to answer any noteworthy objections that poise serious 

problems to my account. In particular, Chapter III will include a brief passage explaining how 

future research may help advance or add to my research. Further, Chapter III hopes to further 

reiterate the acknowledgement of legal human right to migrate by demonstrating that it is 

compatible with the current global system and state sovereignty.  

 
9 Tomalty, J. (2016) ‘Justifying International Legal Human Rights,’ Ethics and International Affairs 30:4, pp, 483-
490 DOI:10.1017/S0892679416000459 
10 Shue, H (1996).  Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy, 2nd ed. Princeton: Princeton 
University Press.  Taken from: Tomalty, J (2016). 
11 Pogge, T (2000). ‘The International Significance of Human Rights,’ Journal of Ethics pp.45-69. DOI: 
doi.org/10.1023/A:1009852018252 
12 Buchanan, A (2013) The Heart of Human Rights. New York: Oxford University Press.  
13 Campbell, T (2005) ‘Moral Dimensions of Human Rights,’ in Campbell, T. (ed) and Miler S. (ed) Human Rights 
and Moral Responsibilities of Corporate and Public Sector Organizations. pp 11-30.   
14 Besson, S (2010). ‘Theorizing the Sources of International Law,’ in Besson, S. (ed) and Tasioulas J. (ed) The 
Philosophy of International Law. New York: Oxford University Press, pp. 163-187 
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Finally, I conclude with a summary of my account, indicating how it has added to the 

debate on migration, while also acknowledging the potential of principles that still needs to be 

addressed in future research.   

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
 

9 

Chapter 1 

Presenting the Moral Account of a Right to Migrate 
 
1.1 Introduction 
 

The purpose of this chapter is to endorse the idea that, as free and equal human beings, 

we possess the right to migrate. To arrive at this conclusion two primary accounts will be 

investigated. The first account, presented by Carens, indirectly suggests that we have a right to 

migrate through an expansive notion of freedom of movement. The other account, provided by 

Oberman, directly claims that we have a right to migrate by means of the significant universal 

interest it serves and its supposed recognition as a human right. The reason for examining these 

two, distinct accounts is to establish that Carens’ right to migrate, focusing on the freedom of 

movement, needs to be supplemented with Oberman’s notion of a human right to migrate. Thus, 

in this chapter, I argue that Oberman’s human right to immigrate completes much of the 

foundation initially proposed by Carens. In particular, Oberman’s human right to immigrate 

permits individuals to pursue a full range of life options, hence, further expanding on Carens’ 

argument since it allocates equality of opportunity more sufficiently. Therefore, by establishing 

this connection, I intend to reaffirm Oberman’s conclusion that the moral justifications for 

endorsing a right to immigrate are warranted (i.e., that immigration is a human right).  

 In what follows, Section II will present the universal importance of freedom of 

movement. Briefly, if we are to expand the right to freedom of movement, we must first justify 

the integral importance it serves. That is, prior to determining an extended account of freedom of 

movement, or attesting that its scope is far too limited to serve its primary purpose, a successful 

justification indicating the fundamental freedoms it serves needs to be provided. Next, Section 

1.2 outlines Carens’ open border approach. The aim of doing so is to situate the context of 
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freedom of movement in terms of an open border policy. One effective way of doing so is to 

expand current human rights or freedoms or introduce new rights that enhance these universal 

interests and freedoms. I believe Carens’ expansion of freedom of movement, does precisely 

that; it establishes that freedom of movement is imperative to any open border policy. Section III 

outlines Oberman’s argument for a human right to immigrate. The intention here is to justify my 

claim that Oberman presents the more complete account concerning a moral right to move and 

settle across state borders. Finally, section IV responds to direct objections concerning 

Oberman’s proposed human right to immigrate, further demonstrating the soundness of 

Oberman’s argument, thus, further reiterating my endorsement of Oberman’s account.  

1.2. Freedom of movement 
 

To establish a general moral claim for open borders, in theory, one must also 

acknowledge a human freedom or right to move freely. That is, if we are to make a moral claim 

that borders ought to be generally open, we must similarly recognise that humans have a general, 

universal, right to freedom of movement. Thus, in this section, what I intend to establish is the 

following: freedom of movement is an inherent, universal human right; without the right to 

exercise this freedom across state borders, it operates at a less than ideal capacity, thus restricting 

human freedom, and the right to move freely is imperative to any open border policy. To justify 

such a strong claim, I will be drawing on Carens’ case for open borders. Carens’ approach is 

built on the idea that expanding pre-existing freedoms to their optimal capacity is in our best 

interest as free and equal human beings. For instance, freedom of speech largely operates at its 

ideal capacity, thus providing us with greater amounts of liberty than if it were to operate at a 

much lower capacity. However, the same cannot be said about freedom of movement. Our right 

to move freely operates only within the confines of a state. Thus, by expanding freedom of 
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movement, i.e., to its ideal capacity, we inherit a greater amount of freedom. Once I have 

established Carens’ proposed right to freedom of movement, and its relation to open borders, I 

will argue that we need to go one step further in determining a more specified right, a human 

right to immigrate. That is, to completely establish an open border claim, migrants need to be 

able to freely decide which state they intend to live in. Further, migrants must also be free of 

most restrictions, both internally and externally, from preventing them to do so.  

In order to confirm the universal importance of freedom of movement, I will briefly 

examine its current role and the significant freedom it grants to individuals. Moreover, I will 

introduce Carens’ argument concerning freedom of movement to indicate how current border 

restrictions unjustly limit human freedoms, and individual pursuits, regarding equality of 

opportunity. The purpose of doing so is twofold: first, it is to recognize the general impact that 

freedom of movement has on accessing other essential freedoms, and second, it is to specify how 

expanding the right to freedom of movement (so that, individuals may freely move across state 

borders) more accurately reflects the fundamental purpose is designated to serve. First, today 

many democracies, and international documents widely recognize freedom of movement as a 

human right. For example, Article 13 of the Universal Declaration of Human Rights asserts the 

following: “Everyone has the right to freedom of movement and residence within the borders of 

each state.” Although freedom of movement is well supported by both individual states and 

international agencies,15 it is severely limited in its operating capacity. In simpler terms, freedom 

of movement does not permit individuals to enter or move across national borders.  

Furthermore, to illustrate the important freedoms that freedom of movement provides, I 

will present Carens’ argument. To determine the importance of freedom of movement, Carens 

 
15 Article 13 of the Universal Deceleration of Human rights, and Article 12 of the 1966 International Covenant on 
Civil and Political Rights.   
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asks us to recall a situation regarding the ordinary practice of freedom of movement within a 

democratic state. He posits a situation where someone may want to move from New York to Los 

Angeles.16 In this specific scenario, Carens mentions that we are driving. Accordingly, we must 

either have purchased a vehicle or we are renting one. Along the way, we are likely to hit tolls, 

fill up with gas, and find food and lodging. Once we arrive in Los Angeles, it is clear that we 

must find somewhere to live, whether temporarily or permanently. Carens asks us to envision the 

limits on the capacity to move from New York to Los Angeles. It is likely, that besides certain 

traffic laws, and resources needed to move, i.e., gas, food, water, etc., we are relatively free to do 

so. We do not need permission from the U.S government to move from New York to Los 

Angeles. We may have to file some paperwork stating an address and employment change, but 

we are relatively free to move. No public officials have prevented us from making this decision, 

and generally speaking, no public officials can prevent us from moving.17 Moreover, no 

explanation is required to be provided to any public official regarding your move. Thus, apart 

from following certain state traffic regulations, no public official can prevent, or limit us from 

moving.18 The situation I just described, accurately reflects our capacity to move freely within 

democratic countries; namely freedom of movement is an important human freedom. Carens 

argues, if states were permitted to control internal movement comparably to movement across 

their territorial borders, then this would unjustly constitute a severe restriction on our freedoms.19 

Further, freedom of movement is a universal human right because it advances the 

protection of other significant human interests. First, Carens asserts that critics have often argued 

 
16 Ibid. 
17 Ibid.  
18 Carens, pp. 247. 
19 Carens, pp. 246.  
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that human rights are ‘supposed to protect vital human interests.’20 So, if we are to regard 

freedom of movement as human right, then it needs to protect vital human interests. Although 

this relationship may not be as distinct as the cases of other human rights, Carens effectively 

determines that there are vital interests at play in exercising the right to move freely. 

Specifically, that we have vital interests as human beings to be free, and being free to move 

wherever we may like, is an important aspect of being free.21 That is, we have a vital interest to 

be able to freely decide where we want to go, when we want to go, and more generally, doing 

what we want to do. If we were required to provide justifications to public officials every time 

we wanted to leave our city or town, we would be severely limited in accessing and pursuing life 

options we perceive as valuable. Therefore, freedom of movement protects vital human interests.  

 Although freedom of movement may require the addition of some resources to make 

effective use of it, the liberty to move freely is still an important freedom in itself.22 Some 

suggest that if people do not have access to resources like money, gas, or a car, they are unlikely 

to be able to pursue their intentions of moving from New York to Los Angles. This issue 

becomes even more fundamental in the case of immigration. If people wish to move but do not 

have the resources to be able to do so, they are likely limited in this pursuit. Thus, if freedom of 

movement is to be considered a formal, vital freedom, it should not be contingent on the access 

to such stringent outside resources. That said, Carens argues that the need for economic, social, 

or personal resources to exercise formal freedoms does not mean that formal freedoms do not 

matter.23 It may indicate that the formal freedom is not sufficient, but it does not curtail the 

importance of the formal freedom. Hence, even though freedom of movement operates more 

 
20 Carens, pp. 248 
21 Carens, pp. 249. 
22 Carens, pp. 250.  
23 Ibid.  
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efficiently in a society that is allocated equitably, it is still an essential human right. For, even if 

one were to possess the economic and social resources needed to move, without the right to 

move freely, they would not be able to do so. Thus, while there may be some limitations in the 

distribution of how freedom of movement can be exercised, having the right to move freely is 

still an essential human right in itself.  

Once again, we may illustrate the point that freedom of movement is an essential human 

right in itself by envisioning scenarios within democratic states where this right may be 

restricted.24 So, we return to the example of moving from New York to Los Angeles. In this 

modified scenario, Carens mentions that instead of being free to move wherever we want, we 

must first require permission to do so. In this specific scenario, whenever we request permission 

to move it will generally be granted. Nonetheless, this is a clear restraint on our individual 

freedom. If we require permission to move from public officials, it is likely to affect our timing 

and procedure of our movement. That is, since it is expected to take some time to submit and 

process your request, your interest to move, is severely impacted at this stage. Although there is 

still no official discretion, in terms of being able to move freely, this is a fairly small restriction, 

but a restriction, nonetheless.  

Finally, since strict limitations on freedom of movement severely curtail human 

freedoms, it is clear that freedom of movement is a vital human interest in itself. In the most 

limiting case that Carens illustrates, to move from New York to Los Angles, you must notify the 

officials in California. Yet, the officials, in which you have no say in their appointment, have the 

right to decide whether or not to let you in.25 Their decision is based on their discretion, and your 

interests likely play a small role in determining the outcome. Further, the public officials are not 

 
24 Carens, pp. 251. 
25 Carens, pp. 252. 
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required to justify their decision, they simply apply their policies to your case wherever they 

wish, and you have no appeal if you think the case was not judged appropriately. In this scenario, 

the public officials of California may permit your entrance, but your individual rights have 

essentially disappeared. You do not have the right to move freely. Your freedom to move is 

largely in the hands of the Californian officials. In this case, your freedom as a human has been 

restricted. Clearly, this example illustrates the restrictions that public officials, and state 

boundaries may have on an individual’s access to certain freedoms. That is, not only do border 

restraints limit an individual’s right to move freely, but they also severely impact the 

opportunities and freedoms that one is likely to pursue in life. For instance, a person living in 

New York, may fall in love with someone who resides in California. If the Californian public 

officials deny the individual’s request to move from New York to California, they are severely 

limiting the person’s freedom to pursue their love interests. This is merely one example, there are 

plenty more, but the point is clear nonetheless: freedom of movement is a vital human interest in 

itself. Unfortunately, the similarities between this example and the circumstances that many 

immigrants face when pursuing a life in a foreign country are overwhelmingly apparent.26 

Since freedom of movement is an important human freedom in itself, Carens argues that 

state controls over immigration that restrict these freedoms require moral justifications.  

Following Carens’ reasoning, freedom of movement is an important human freedom in itself 

because it is a prerequisite to many other freedoms.27  For example, it’s precisely because of my 

ability to move freely that I can pursue many of my goals and ambitions in life, i.e., where I want 

to live, where I want to work, or even where I want to go out to eat. If we did not have the right 

to move freely our capacity as individual autonomous agents would be severely limited. Much of 

 
26 Ibid.  
27 Carens, pp. 226. 
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the same argument can be made when we analyze border control apparatuses. Namely, 

individuals who currently reside in a state where they are unable to fulfill their life goals are 

limited in acquiring certain freedoms. For example, a person who lives in Haiti is severely 

restricted in terms of the opportunity to education, a good-paying job, adequate health care, etc. 

compared to a person who lives within the borders of the United States. Hence, in terms of the 

individual who lives in Haiti, border restrictions severely limit their autonomy to seek a variety 

of other freedoms and opportunities. Thus, from what has been stated, it is apparent that freedom 

of movement is an important freedom in itself.  

Moving forward, I will now discuss how Carens’ proposes to expand the notion of 

freedom of movement to determine the core properties of my open border account. The purpose 

of doing so is to establish the foundation of my open borders approach. As I have mentioned 

earlier the right to move freely is imperative to any open border policy. That being said, the 

foundation of an open border policy must grant individuals the right to exercise freedom of 

movement across state borders. Therefore, we may outline Carens’ newly proposed right to 

freedom of movement as follows: ‘everyone has the right to freedom of movement and 

residence, whether temporary or permanent, within and across the borders of each state.’28 As 

you may notice, this newly proposed right is consistent with its predecessor, albeit, with an 

extension to move across the borders of each state. This is precisely Carens’ strategy. If we are to 

establish an improved right to freedom of movement, then one of the more effective tactics is to 

implement a cantilever strategy. A cantilever strategy is the means of making a normative 

argument with regards to human rights by demonstrating that the new human right is 

analogous—or a logical extension—of a previous human right.29 Hence, for the same reasons 

 
28 Carens, pp. 238-239.  
29 Carens, pp. 238. 
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that we deem the right to move freely within the borders of state as essential, we may also 

acknowledge the importance to move across state borders.  

However, before I go too much farther it is important to acknowledge that I, like Carens, 

recognise that the right to move freely is non-absolute. Under certain circumstances, a state may 

restrict one’s right to move freely. For example, when the right to move freely impedes upon 

other human freedom rights or property rights. For example, I do not have the right to drive my 

car through someone’s field to take a shortcut on my way to school. Nonetheless, restrictions to 

freedom of movement require strong moral justifications. Therefore, the argument I have 

established regrading freedom of movement may be presented as follows: since freedom of 

movement is an important human freedom in itself, and since state border restrictions severely 

limit the capacity in which this freedom can be performed, states ought to provide a strong moral 

justification when limiting one’s right to freedom of movement. Considering the fact that border 

restrictions severely limit the capacity in which freedom of movement can be exercised, the right 

to freedom of movement is curtailed if it does not grant the individual the right to move freely 

across state borders. 

1.2.1 Freedom of Movement & Open Borders 
 

I have argued from the outset that I will primarily be using Oberman’s human right to 

immigrate to formulate my open border account. That said, much of Oberman’s argument 

concerning open borders is drawn back to the principles first presented by Carens in his book 

The Ethics of Immigration. As I have mentioned on numerous occasions, the purpose of using 

Oberman’s approach is primarily due to its inclusion of the many significant freedoms that a 

right to migrate promotes. In other words, it provides a more refined account of Carens’ initial 

argument, i.e., that borders primarily restrict our right to move freely. Therefore, the aim of this 
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section is to present Carens’ account for open borders. Moreover, it is to recognize that most of 

my approach will be drawing from the initial principles presented by Carens. Hence, the addition 

of Oberman in later sections is not to supersede Carens’ account, but to refine it.  

Prior to addressing the case for open borders, Carens starts with three connected 

assumptions: 

First there is no natural social order. The institutions and practices that govern human 
beings are ones that human beings have created and can change, at least in principle. 
Second, in elevating the moral status of alternative forms of political and social 
organization, we must start from the premise that all human beings are of equal moral 
worth. Third restrictions on the freedom of human beings require a moral justification.30 

 
 It is important to clarify that the assumptions defined above are not Carens’ reasons for 

the case of open borders, they are merely assumptions for which Carens’ specific case (i.e., 

reasons) for open borders are grounded. In simpler terms: these assumptions presuppose Carens’ 

claims for open borders. Having established these assumptions, Carens now proposes that there 

are three interrelated reasons for a prima facie case for open borders: immigration restrictions 

limit freedom of movement, freedom of movement is essential for equality of opportunity, and 

freedom of movement helps reduce the existing social, political, and economic inequalities. 

First, as mentioned earlier, Carens contends that state limitations on immigration restrict 

freedoms of movement.31 As you may recall from above, Carens has established that freedom of 

movement is an important freedom in itself. With that being said, we may deduce the following 

conclusion from Carens’ third assumption– “restrictions on the freedom of human beings require 

a moral justification,”—since state limitations on immigration restrict the freedom of human 

beings, it requires a moral justification. In my view, this assumption is fairly self-evident, and 

thus needing no further explanation.  

 
30 Carens pp. 226. 
31 Carens, pp. 227.  
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The second reason that borders ought to be generally open is because freedom of 

movement is essential for equality of opportunity.32 This claim is grounded upon the democratic 

principle that positions in society are determined by one’s actual talents and not their underlying 

birth characteristics. Again, this point is fairly sound. Most, if not all, democratic countries have 

a variety of laws which emphasize that people cannot be discriminated against when pursuing 

their ambitions or freedoms. These sorts of rights ensure that all residents are provided the same 

opportunities when pursuing their goals and needs in life. With this being said, we may also 

conclude, like Carens, that if we are restricted in our freedom of movement, we may lack the 

essential requisites to pursue certain goals and needs in life. That is, limitations on freedom of 

movement—specifically immigration restrictions—can, and often do establish unjust means in 

the pursuit of equal opportunity. Again, this can be illustrated by analyzing the disparities 

between rich and poor countries. For instance, an individual in a less developed country such as 

Haiti is surely not going to be provided with the same life prospects as someone from Canada. 

Thus, freedom of movement is an essential condition to pursue equal opportunities. For example, 

if the place you are currently residing lacks the prospects you cherish in life, you need to be able 

to move to a place where you can pursue these opportunities 

The idea that freedom of movement is an essential prerequisite to equality of opportunity 

directly relates to Carens’ second assumption that all human beings are of equal moral worth. 

Carens argues that in the modern world we have made some effort to a commitment of equal 

opportunity to people within a democratic state but have made very little progress in ensuring 

these opportunities are available for people across states.33 However, as I have previously 

established, since the disparities of life prospects are so vast between states, and since 

 
32 Carens, pp. 227.  
33 Carens pp. 228 
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immigration restrictions limit freedom of movement, characteristics of birth continue to play an 

essential role in determining the prospects one is likely to pursue in life. Thus, Carens correctly 

concludes that defending restrictions on immigration requires justifying the resulting inequalities 

of opportunity. Since this fails to acknowledge the consideration of all human beings as equal 

moral worth, it is a rather tall order.34 

Finally, Carens’ third reason as to why there is a prima facie case for open borders is that 

freedom of movement helps reduce the existing social, political, and economic inequalities 

distributed across the world.35 Once again, Carens ties this claim with the assumption that all 

human beings are of equal moral worth. The argument here is that opening borders and allowing 

individuals to fully exercise the right to freedom of movement will reduce the amount of 

disparity we see among rich and poor countries. In my view, this is a fair proposition, but many 

critics argue that perhaps these ‘duties’ to limit the disparities across borders can be exercised in 

manners that do not require states to open their borders. However, as Carens mentions the 

exclusion of the poor, desperate and needy may be hard to justify, if it all.  

In response to Carens’ prima facie argument for open borders, there have been a few 

credible objections. I do not wish to engage with these challenges yet, as many of them are 

directly applicable to the account I will be defining in the next chapter. As a result, noteworthy 

objections contesting most open border approaches will be responded to in the final chapters of 

this thesis.  

Moving forward, the next section aims to add to Carens’ argument regarding freedom of 

movement. I argue that Oberman’s human right to immigrate completes the objective set out by 

Carens in his expansive human right to freedom of movement. In particular, I claim that 

 
34 Ibid.  
35 Ibid. 
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Oberman’s idea of a human right to immigrate permits one with the freedom to move wherever 

one wishes to seek permanent employment, residence, and access greater life opportunities. In 

addition, Oberman’s right to immigrate also more accurately represents distributive justice by 

adhering to a full range view of life options. Although these implications are implied within 

Carens’ political theory, they are not explicitly stated. Therefore, by endorsing Oberman’s 

argument concerning a human right to immigrate, I argue we can more effectively enhance 

human freedom, and equality of opportunity, both of which, represent vital human interests, as 

indicated throughout this section. 

1.3.  Human Right to Immigrate 
 
 Oberman defines the human right to immigrate as having four key components.36 First, it 

is a moral human right. Oberman is not concerned, at this moment anyway, to develop a legal 

human right to immigrate. The difference between the two approaches is that moral human rights 

outline what people are morally entitled to, while legal human rights are documented in law. 

Second, Oberman assumes “an interest account of moral human rights.”37 This entails that the 

moral right(s) are well established, such that, they reflect the universal interests they are required 

to protect, and thus, generate moral duties on the account of others. If one is to successfully 

ground or establish a moral right to immigrate, then they ought to meet two criteria: (1) an 

interest claim. People need to have a significant interest in the freedom to migrate. If we are 

unable to determine why people have a significant interest in the capacity to migrate freely, then 

there are no grounds to justify a universal account of this right; (2) a duty claim. This demands 

that the interest people have in migrating generates duties on the part of others to respect the 

 
36 Oberman, pp. 33-34 
37 Oberman, pp 33.  
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enactment of this freedom. Next, Oberman’s human right to immigrate is non-absolute. Like 

other human rights, the human right to immigrate does not receive the ultimate say in situations 

where multiple moral values may conflict. In other words, there may, and most likely will be 

situations where strong competing moral values justify the restriction of one’s human right to 

immigrate. Finally, Oberman’s human right to immigrate grants individuals the right to enter, 

leave, and reside within a territory, for as long as they wish. It does not, however, provide 

individuals with the right to obtain citizenship in their new state of residence.38 

 To justify the human right to immigrate as a moral human right, an ‘interest account’ is 

needed to indicate the underlying significance it is destined to serve. Although I have spent a fair 

bit of time explicating the fundamental interests of freedom of movement—this permitted us to 

expand the right to freely move across state borders—the same needs to be done concerning this 

new right. Namely, what are universal interests at play in the human right to immigrate, and how 

does this moral human right safeguard these underlying interests? I argued earlier that 

Oberman’s account (the human right to immigrate), is the more complete, and justified approach 

required to ground an open border argument. The majority of Oberman’s right is established 

upon a variety of interests that are currently protected by existing human rights. As a result, I 

believe we can view Oberman’s right to immigrate as a bundle of previously existing and well 

recognized human rights.  

Primarily, due to what the human right to immigrate entails, it is closely related to 

freedom of movement. Since I have already gone into great detail concerning the significant 

interests and freedoms that freedom of movement protects, there is little practicality in doing so 

again—the same conclusion is inferred, i.e., the underlying interests that ground a right to 

 
38 Oberman pp, 34.  
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freedom of movement may also ground a human right to immigrate. In other words, the human 

right to immigrate is grounded upon the interest it serves.39 However, we may also ground a 

universal right to immigrate for the same reasons we deem other liberties such as freedom of 

association, religion, occupational choice, and expression. Therefore, to further strengthen the 

case for a human right to immigrate, I will briefly state how a human right to immigrate better 

enhances and protects these fundamental freedoms. 40 

 Importantly, establishing a right to immigrate greatly enhances individual liberty 

concerning freedom of association.41 Current border restrictions limit the capacity at which 

foreigners and citizens may associate with one another. Evidently, this has a strong impact on 

your cultural identity, group formation, religious views, and your marital partner, to only name a 

few. The fact that border restrictions have such a large influence on such essential requisites of 

life, can, and often does, limit our freedom as human beings. For example, borders greatly 

restrict your options of who you are likely to fall in love with. As numerous cases have indicated, 

love knows no boundaries. Therefore, by establishing a human right to immigrate we are 

provided with much greater opportunities and necessities to pursue in life, which in this case, 

represents more freedom to choose who we are to fall in love with. With freedom of association 

being a widely acknowledged human right, clearly, being free to select our associates is a 

universal human interest. Thus, from a moral standpoint, we should do everything in our power 

to enhance this interest; Oberman’s human right to immigrate does precisely that.  

 Further, a human right to immigrate expands your options in pursuit of religious 

interests.42 Religion is an integral aspect of our lives. It reflects our values, beliefs, and more 

 
39 Oberman, pp. 35 
40 Oberman, pp. 36 
41 Oberman, pp. 35 
42 Oberman, pp. 38 
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often than not, our goals in life. However, as we have seen on too many occasions, some 

religious views often conflict with one another. It is also the case that the country or community 

you reside in has a strong influence on the religion you practice. Yet, that certainly is not always 

the case, and unfortunately, this can be problematic. Individuals, as their right to freedom of 

religion permits, may practice a religion that greatly conflicts with the standard religion of their 

state. As such, they are likely to wish to move to a community or state which accepts or practices 

their religious interests. That said, border restrictions often limit the options available to them. 

Living in a state which fails to acknowledge or respect your religious interests goes against your 

fundamental freedom as a human being. Thus, by granting individuals the right to immigrate, 

freedom of religion receives the protection it is required, and individuals may obtain greater 

access to pursue their religious views. To refrain from becoming too repetitive, the arguments I 

have presented directly apply to the other freedoms bundled within Oberman’s right to 

immigrate. As I will now discuss, the human right to immigrate ensures that all of these 

freedoms may be exercised in an environment that provides much greater access.  

 Moving forward, a majority of Oberman’s argument stands on the assumption that a 

human right to immigrate vastly expands the range of prospects we have access to in life. We 

may refer to this argument as the ‘adequate range’ versus ‘full range’ view.43 This argument 

demonstrates that as free and autonomous human beings we should have access to a full range of 

opportunities and needs in life. For, if we were to accept the conclusion that access to an 

adequate range of life opportunities and freedoms is sufficient, then we may justify some state 

restrictions on certain human freedoms and rights. To use an example, if we accept the adequate 

range view, then so long as states provide their constituents the adequate means of expression 
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and speech, they are satisfying the fundamental interests that freedom of speech serves.  That is 

to say, if human rights and freedoms were only to provide an adequate range, we would be 

severely limited in our capacity as human beings. However, as Oberman points out, the adequate 

range view fails to support conventional human freedom rights.44 Similar to the example I 

provided above, if states are confident that they have provided their constituents with an 

adequate range of religious options, then they are justified in restricting or banning certain 

religious practices, i.e., Judaism.45 Thus, if we are to determine that an adequate range of 

opportunities is sufficient enough, then the argument for a human right to immigrate doesn’t go 

through .46 That is, if people are content with only needing the essentials in life, then there is no 

general need to migrate to a foreign state.  

 While securing an adequate range of options doesn’t require a right to immigrate, the 

claim that we ought to have a full range of life options arguably does require the freedom to 

migrate.  However, since the right to immigrate is grounded upon the full range view of other 

fundamental freedoms, we need to provide an ‘interest account.’ Oberman argues that we may 

attach two essential interests in having access to a full range of options. First, there are options 

that we have somehow become attached to in our lives, i.e., family, occupation, religion, etc., 

which are to be referred to as ‘attachments.’ Second, ‘possibilities’ are options that we are not 

yet attached to, but, at some point, could be interested in pursuing.47 When considering 

attachments, the reasons are fairly straightforward as to why we should have full access to 

obtaining these options. Here we may briefly refer to the previous example I used above 

concerning religious freedom. One who accepts the adequate range view but resides in a state in 

 
44 Oberman, pp. 39 
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47 Oberman, pp. 40 
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which her religion is not practiced must accept the fact that the state and its constituents have no 

moral duty to respect her religious views. This is clearly a restraint on her freedom and 

highlights the importance of acquiring a full range of options concerning one’s attachments in 

life.   

More of a justification, however, needs to be given when contemplating whether to 

provide individuals full access in pursuing their possibilities. Our human rights and freedoms 

also, in a way, protect our access to certain possibilities. For instance, we exercise rights that 

permit us to convert to new religions, join new occupations, clubs, and associations. But to 

further justify this claim Oberman states that there are three other points to consider. First, 

people have an essential interest in freedom of conscience.48 This includes investigating the 

ultimate questions of life, death, and ethical/moral values. When or if states restrict this freedom, 

it impacts our capability to answer or search for these inquiries. Yet, and more importantly, it 

prevents us from discovering personal or objective truths. As free and autonomous beings we 

have a right to pursue the options that we are already attached to, in addition to the interests that 

are not readily available to us. This suggests that we ought to be able to freely associate, learn 

from others, make new goals, and investigate new ways of life. Therefore, restrictions on 

freedoms such as religion, association, expression, and movement thus limit our conscience to 

explore these complex questions.49 

 Second, people have an essential interest in not having outside forces determine their life 

prospects for them.50 That is, we have a vital interest in our independence. While there are 

certain aspects of our life that outside forces should determine, i.e., getting an education, 
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participating in a polity, earning an income, etc., we should be relatively free in deciding where 

and how we go about determining these features. Moreover, there are additional proponents of 

one’s life in which the state or any other outside force should have little to no impact over. These 

include, but are not limited to, whom we associate with, whom we marry, where we live, what 

occupation we do, and what we study. Thus, when states interfere with these matters, without 

strong justifications, whether directly within a state or indirectly (border restrictions), they 

interfere with our independence. Therefore, unjustified restrictions on our independence, both 

internally and at the border unjustly curtail our freedom to independence.51 

Finally, Oberman points to the political interest that underly our conventional freedom 

rights. Accordingly, this right cannot properly be protected under the adequate range view. Since 

government organizations are responsible for all of the territorial areas their policies reflect, 

individuals must have access to all of these areas. However, merely providing people with means 

to move around a local territory or accessing their attachments does not grant individuals the 

capability to further investigate governmental policies abroad. The freedom to seek possibilities 

must permit people the freedom to inquire new ideas and investigate other government and 

political affairs.52 These are freedoms which are vital to the continuation and improvement of a 

free society. Consequentially, governments must provide people with the freedom of organizing, 

meeting, and protesting as they wish. If governments unjustly put restraints on these liberties, 

then they justify the practice of state coercion. If state decisions are to accurately reflect the 

views of their electorate, rather than the views forced upon them from state coercion, individuals 

need to be granted full political freedom. Therefore, Oberman concludes that if we are to agree 

with the premise that human freedom rights protect the liberties to acquire a full range of 
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opportunities and life options, then we must accept the entirety of its outcome.53 This suggest 

accepting the notion that individuals have the freedom to immigrate to other states. If not, the 

range of opportunities and options we have in life are greatly restricted.54 

 Overall, Oberman offers a more complete account of open immigration for two distinct 

reasons. Explicitly, the right to immigrate bundles all of the necessary fundamental freedoms at 

play when considering reasons to migrate, not just freedom of movement. This improves upon 

Carens’ approach because it recognises the various universal interests we place in our human 

rights and freedoms, and how border restrictions often limit our capacity to exercise these 

freedoms. That is, Oberman’s account is more detailed in establishing the significant interests 

involved when migrating to a foreign state, and why a moral right to immigrate better protects 

and serves these universal interests. Second, Oberman provides a more compelling approach in 

accounting for equality of opportunity. Having access to a full range of life options ensures that 

everyone has a moral right to access which life options they find both necessary and appealing. 

Although there are certainly circumstances where individuals may not be able access particular 

life options (i.e., financial instability, lack of requisites, conflicting moral values etc.), it is, 

nonetheless, a step in the right direction in terms of determining a response to the unjust 

distributive norms we encounter from state to state. Therefore, I claim that Carens’ argument 

should be supplemented with Oberman’s notion of a human right, so it accurately reflects the 

significant interests of a right to migrate, and so it provides a more sufficient approach in 

accounting for equality of opportunity. 
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1.4. Objections 
 The final section of this chapter aims to further establish the moral case for a right to 

immigrate by considering objections that have been directly raised to Oberman’s account. There 

are two primary challenges that I wish to consider. The first objection is presented by David 

Miller which contests Oberman’s claim of pursuing universal interests beyond the adequate 

range. Oberman has responded to Miller’s objection, which I have more or less presented below. 

The second challenge, presented by Michael James, attacks the cantilever strategy deployed by 

Oberman in establishing a moral right to immigrate. Oberman has yet to respond to James’ 

objection, that said, I have provided an argument which aims to dispose of James’ challenge.  

First,55 Miller objects that there exists no universal, essential interest in accessing life 

options beyond the adequate range.56 Miller argues that one’s interest in accessing a broader 

range of attachments, such as religion or associating with a precise group of people are reflective 

of merely subjective interests of an individual person, and not the essential interests of ‘human 

beings as such.’57 That is, Miller argues that while it may be a universal human interest to fall in 

love, it is a subjective interest to fall in love with a specific person. Oberman responds by 

declaring that Miller ‘confuses universal interests with claims to generic objects.’ For it is true 

that all human rights are generally established upon notions of universal interests, but it is false 

that universal interest can only be established upon claims to generic objects.58 In my view, 

Oberman’s response is pretty straight forward. If we are to look at other human freedoms and 

 
55 David Miller has made many credible objections—to name a few political self-determination, cultural 
preservation, and strong moral obligations to compatriots—regarding the notion of immigration restrictions. I do not 
take these objections lightly, but with that being said, they are not the topic for this chapter. Miller’s broad 
objections to open borders will be discussed in the later chapters when more formally discussing some of the more 
relevant justifications a state may make in restricting immigration. For the time being, I am merely discussing direct 
objections catered to the approaches which I will be grounding my argument on.  
56 Miller, D (2016) ‘Is There a Human Right to Immigrate?’ in Migration in Political Theory. Oxford: Oxford 
University Press.  
57 Miller, pp. 20.  
58 Oberman, pp. 40.  
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essential interests, such as freedom of speech, we acknowledge a universal interest or right to 

state publicly, or privately whatever one may wish, so long as it does not impede upon the rights 

of others. But this does not only refer to the notion of speech either. For there people that are 

mute or deaf which require the notion of speech to be practiced in a different medium, i.e., sign 

language or writing. Thus, it is not the generic object, in this case, speech, which grounds the 

universal interest, but rather the interest in the right itself. For, it is not the action of speech itself 

that is imperative, but rather, the interest for anyone to express their mind whenever they wish, 

that is essential. 

Furthermore, Miller is concerned with limits or restrictions upon freedom of association. 

Miller believes that when people look to associate with another group of individuals, the 

individuals of the receiving group, are rightfully entitled to reject associating with them.59 

However, Oberman’s assertion that Miller confuses the nature of the right to refuse to associate 

with others is sound. For, when someone refuses to associate with another, they are exercising 

their individual right to freedom of association. Yet, when states impose unjustified restrictions 

on immigration that potentially prevent consenting adults from associating with one another, 

states violate these individual rights.60 If we are to refer back to Carens’ argument, we can 

establish that whenever a state restricts an individual freedom or human right, they ought to 

provide a moral justification. In the case of freedom of association, while it may not be in the 

state’s best interest, the notion to associate with a foreigner is perhaps in the foreigner’s and the 

citizen’s best interest. If this is the case, and the state restricts the foreigner’s interest to migrate, 

then not only would the state be violating the foreigner’s individual freedom, but also any 

potential citizens who would wholesomely welcome and associate with the foreigner.  

 
59 Miller, pp. 25-26.  
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Theoretically, if we are to grant a general human right to immigrate, individual freedoms, 

such as freedom of association, become much more imperative. That is, they widely expand the 

arena of potential people they are likely to associate with, while still acknowledging the right to 

refuse to associate with others. Thus, Oberman’s human right to immigrate awards individual’s 

more autonomy in exercising individual freedoms and opportunities. Immigration restrictions 

severely limit this capacity; thus, I argue it is in all of our best interests to recognise a general 

right to immigrate. Restricting immigration only further limits our freedoms as autonomous 

individuals—the case for freedom of association only adds to my point. I will now move on to 

challenge another major objection raised against Oberman’s account in establishing a human 

right to immigrate.  

Second, political theorist Michael James challenges the aptness regarding Oberman’s 

cantilever strategy in acknowledging a human right to immigrate. James argues that Oberman’s 

right needs to be derived from a more specific, bundled right. Particularly, the right to internal 

movement, residence, and needs satisfaction.61 However, I would like to contend that this is not 

necessarily true. Similar to the right to internal movement, it is implied that one, if moving to 

another section of a territory, is aware of the certain requirements that she would need to meet to 

exercise this freedom. The same situation applies with regards to the human right to immigrate. 

In other words, the human right to immigrate merely permits individuals to fulfill their desires to 

seek a wider range of opportunities elsewhere. It permits an individual to freely move to another 

territory and seek employment and residency. At no point does the right to immigrate demand 

that immigrants require residency and employment from the state. The notion of open borders 

which I am advocating is fully aware of the less-than-ideal norms constituting the globe today. 

 
61 James, M (2019). ‘Can the right to internal movement, residence and employment ground a right to immigrate?’ 
Ethics and Global Politics 12(2) pp. 1-18. DOI:https://doi.org/10.1080/16544951.2019.1571359 
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For the same reasons that financial and social costs may limit one’s ability to immigrate, 

employment and residency issues may also limit one’s ability to permanently settle in a new 

territory. If we are to accept James’ understanding of Oberman’s right to immigrate, then states 

would also be responsible for providing the means to immigrate—which is simply not true. 

Therefore, I assert that Oberman’s initial presupposition of internal movement is apt in justifying 

a right to immigrate. 

Even if we are to acknowledge James’ assertion that Oberman would need to derive his 

human right to immigrate from its bundled predecessor—internal movement, residence and 

employment (to be referred to as IMRE from now on), his dismissal of Oberman’s strategy still 

falls flat—allow me to demonstrate. In the case of Oberman’s argument, James asserts that the 

right to immigrate is the use of a faulty cantilever strategy from the right to IMRE. James 

presents Oberman’s argument as follows:62 

Premise 1: All humans have essential personal and political interests  
Premise 2: These essential interests must be protected by a list of human freedom rights  
Premise 3: Human freedom rights must be expansive, granting individuals a full range of 
employment, not merely an adequate range  
Premise 4: Human freedom rights must be extensive, granted to both citizens and 
foreigners  
Premise 5: Rights to IMRE (Internal movement, residence, employment) must be added 
to a list of human freedom rights  
(direct argument or instrumental argument to realize P2) 
Premise 6: Rights to IMRE must be expansive, granting individuals a full range of 
enjoyment not merely an adequate range  
(cantilever argument from P3) 
Premise 7: Rights to IMRE must be extensive, granted to both citizens and foreigners 
(cantilever argument from P4) 
Conclusion: The right to immigrate (external movement, residence, employment) must be 
granted to all foreigners 
(Cantilever argument P5-P7) 
 

 
62 Ibid.  



 

 
 

33 

 In terms of Oberman’s argument, James emphasizes that premises one through four are 

relatively uncontroversial, however, the premises five through seven present some issues. In 

particular, James is unsure as to whether premise five is directly grounded on human interests or 

if it is instrumentally related to the existing rights in premise two. Although James is attempting 

to strongarm Oberman into acknowledging that a right to immigrate requires a derivative from 

IMRE and not merely the right to freedom of movement, it still does not matter if premise five is 

a direct or instrumental argument—either one implies its essential nature in protecting a human 

right. Further, James claims that premise six and seven require a cantilever extension from the 

extensive and expansive notion of rights stated in premises three and four. This is correct, but if 

James is willing to recognise that premises one through four are relatively sound, then premises 

six and seven must be fairly sound as well. That is, premises six and seven are merely cantilever 

extensions of premises three and four, albeit with the new right raised in premise five. So really, 

all that needs to be determined, according to James’ argument is premise five. Since both 

Oberman (indirectly) and Carens (directly) have stated that internal movement is an essential 

human interest because of its impact on equality of opportunity, and its capability of providing a 

fuller range of life options, it’s evident that it is both instrumentally, and directly imperative in 

protecting human freedoms. Thus, since IMRE can be justified as a human freedom right, it must 

also be expansive (granting individuals a full range of enjoyment not merely an adequate range), 

and extensive (granted to both citizens and foreigners). Therefore, Oberman’s argument is sound.  

However, I will grant James the benefit of the doubt—perhaps premise six does require a 

clearer explanation. That is, whether there is an apt analogy between IMRE and other human 

freedom rights, i.e., religion, expression and association. Note, that James states, “a cantilever 

argument fails if the analogy between the existing right and the new right is not apt.” In James’ 
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case, the analogy is not apt, and this can be deduced from using Mill’s Harm Principle. 

Essentially this principle indicates ‘that power can only be exercised against the will of members 

of a civilized community, when it is to prevent the harm to others.’ So, only when actions are 

detrimental to the interest of others or of the general public, is the individual accountable and 

possibly subjected to a social or legal penalty. James assets that Mill’s harm principle is qualified 

in providing distinctions between one’s opinions and actions and self-regarding and other-

regarding actions, which reveal key differences between IMRE and other fundamental human 

rights. Nevertheless, I think it’s important to clarify that if James is going to use this challenge, 

then he needs to show exactly how a human right to immigrate is going to harm others. But, 

nonetheless, James suggests that most of the exhibitions of human freedoms, i.e., expression, 

conscience, a religion merely pertain to opinions that have very little effect on the lives of 

others—they are evidently entitled to a full range of enjoyment. Although, certain rights, such as 

exercising rights to association, marriage and privacy all involve actions, they usually involve 

consenting adults, and thus acquire a nearly full range of enjoyment.  

 While I do agree with James, that IMRE involves actions that may ‘directly affect the 

lives, liberty, health and well-being of others,’ the same can be said about the other fundamental 

human rights he has mentioned. For instance, freedom of speech is generally exercised in a full 

range of enjoyment, but there are situations where the state may lawfully restrict it, i.e., in the 

case of hate speech. The same can be said about the other rights which respect one’s opinion, i.e., 

religion, and conscience. Therefore, if we accept, James’ argument endorsing IMRE in a fiscally 

unified state then we should also accept a human right to immigrate, since it extends this right.  

In addition, to claim that the right to IMRE substantially differs from rights of expression, 

religion, marriage, association etc., is also false. For example, James argues that the state can 
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justifiably restrict one from pursuing any job they like. For instance, just because I want to be a 

brain surgeon does not mean that I have the right to be one. The state can justifiably prevent me 

from doing so if I lack the necessary requisite qualifications. However, the same can be said 

about marriage and freedom of association. Just because I want to marry a super model does not 

mean I have the right to marry one. Or just because I want access into a new night club, does not 

infer I have the right to get in. For, there are certain circumstances which justify exclusion of 

entrance, i.e., if I do not have money, or if they are at full capacity. This refers to James’ point on 

actions acquiring ‘nearly a full range of enjoyment.’ Thus, if we are to accept James’ argument, 

at most James shows that when a right to immigrate detrimentally affects the freedom rights of 

the general public, the state may be justified in restricting this right. Nevertheless, both Carens’ 

and Oberman’s argument stands—limits on immigration require a moral justification. In the 

coming chapters, I will indicate just how strong these justifications may have to be.  

1.5. Conclusion 
 

In this chapter, I advanced the view that, as free and equal human beings, we possess a 

human right to immigrate. I have drawn from both Carens and Oberman to support this view. In 

particular, I argued that Carens' argument, built on an expansive account of freedom of 

movement, initiates the claim that borders significantly reduce human liberty and advance unjust 

forms of distribution. I further argued that Oberman’s account completes Carens’ approach by 

more accurately accounting for the various freedoms that a right to migrate entails. The purpose 

of affirming this claim is to reiterate Oberman’s argument that immigration is a moral human 

right. Thus, this chapter investigated the moral account of the right to immigrate. From what has 

been stated, the moral justifications for affirming a human right to migrate are warranted. Since 

the legitimacy of moral rights rests upon the correctness of their moral concepts, I see no reason 
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why the right to immigrate should not be recognized as a moral human right. Therefore, for the 

remainder of this thesis, I will assume that Oberman’s argument is well established, i.e., that the 

right to immigrate is an established moral human right. I turn to Chapter II to investigate whether 

we can strengthen this claim by recognizing the right to immigrate as a legal human right. 
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Chapter 2 

The Legal Case for the Right to Migrate 
 
2.1 Introduction 
 

In the previous chapter, I presented two accounts arguing for superior liberty when 

enacting individual rights to move and settle across state borders. The first account, given by 

Carens, argued for greater individual autonomy in terms of freedom of movement. While the 

second approach, presented by Oberman, contended for a greater range of freedom concerning a 

variety of human rights, including freedom of movement. Ultimately, this gave rise to 

Oberman’s argument regarding the establishment of a human right to immigrate. I further argued 

that Oberman’s account, which bundled an assortment of human rights and liberties in presenting 

a human right to immigrate, provides a stronger justification for grounding an argument 

concerning an open border regime. In this chapter, I begin to piece this complex argument 

together. As I have previously indicated, I intend on sticking fairly close to Oberman’s concepts, 

which were explored in-depth in the previous chapter. As you may recall, Oberman postulated 

his justification for a human right to immigrate on strictly moral grounds. That is, Oberman 

firmly categorized the right to immigrate as a moral human right. The purpose of this chapter, 

however, to investigate whether we can endorse Oberman’s human right to immigrate as a legal 

human right. Proposing that the right to immigrate also be operationalized in the space of law, 

i.e., as an international legal human right (ILHR) further ensures that it receives the adequate 

protection, promotion, and social weight it requires.   

 However, before moving forward, I would like to clarify a few stipulations pertaining to 

the expansion of Oberman’s account that I examine throughout this chapter. First, whether 

Oberman’s argument may be further improved, by prescribing it into international and domestic 
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law, is the primary focus of this chapter. As such, the initial conditions of the right largely 

remain intact. The only adjustment is to express it as a legal rather than moral human right. In 

other words, I refrain from morally justifying the right to immigrate any further; the preceding 

chapter effectively laid out the required justifications. I solely wish to explore how defining the 

right to migrate as an ILHR may improve its sociopolitical standing and whether we can warrant 

this transformation on the grounds proposed by Oberman.  

 Second, ILHRs refer to international human rights as recognized in international law. 

When I claim that the right to immigrate, or human rights in general, ought to be conceived as 

legal rights, I acknowledge their legality via legal recognition by an established state; they are 

rights recognized by the law, not created by the law. In other words, when a state, be it 

international or national, recognizes human rights - which are moral claims - they obtain their 

legality. As moral rights, human rights are pre-institutional rights; they exist independently of 

any governing institution. Pre-institutionalized rights do not carry any legally binding force, to 

become legally binding, human rights must materialize into law; they require recognition vis-à-

vis a legitimate state. This process may be referred to as the ‘constitutionalization’ of human 

rights. The constitutionalization of human rights, or generally speaking international law, 

suggests that there is an 'objectivity' of international law that transcends the subjective practices 

of nation-states and acts as a constitutional order.63  I argue that this is the case for human rights 

that have obtained ILHR status. This view may not be widely credited, but the literature I draw 

from throughout this chapter indicates that the democratization of human rights norms is a 

 
63 Kleinlein, T (2012). Summary: Constitutionalization in International Law, pp 703-715. 
https://doi.org/10.1007/978-3-642-24884-9_7  
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necessary condition of the legitimacy of a sovereign state. As Allan Buchanan notes, “state 

sovereignty itself is conditional on the protection of human rights.”64 

 Third, the process of constitutionalizing human rights requires a connective association 

between international law and national law. Anne-Marie Slaughter, and William Burke-White 

argue that in many instances international law is already shifting its function from ‘independent 

regulation above nation states, to direct engagement with domestic institutions.’65 Slaughter and 

Burke-White suggest that there are three principal forms of direct engagement with domestic 

institutions; strengthening domestic institutions, backstopping them, and compelling them to act. 

This definitely seems to be the case with ILHRs, as Buchannan suggests, the international order 

is becoming more and more concerned with human rights.66 Further, Slaughter and Burke-White 

state that growing bodies of international human rights law have begun to ‘regulate the 

relationships between governments and their citizens.’67 Both of these remarks indicate the 

prevalence of democratic, and human rights norms at the international level and their influence 

over the conduct of nation-states. 

Fourth, since a large portion of my argument rests upon the assumption that international 

law, ILHRs in particular, influence domestic law, the foundation of international law itself 

cannot be ignored. At its roots, international law is an assortment of rules and practices that 

sovereignties feel an obligation to obey in their relations with foreign actors.68 Unlike domestic 

 
64 Buchanan, A. (2010) ‘The Legitimacy of International Law,’ in Besson, S. (ed) and Tasioulas J. (ed) The 
Philosophy of International Law. New York: Oxford University Press, pp. 79-97. 
65 Slaughter, A & Burke-White, W. (2006) ‘The Future of International Law is Domestic (or, The European Way of 
Law),’ Faculty Scholarship at Penn Law. 962. https://scholarship.law.upenn.edu/faculty_scholarship/962  
65 Henderson, C. (2010). ‘The Rise of International Law,’ Understanding International law. Wiley-Blackwell 
Publishing. PP. 3-22 
66 Buchanan, A. (2010) ‘The Legitimacy of International Law,’ in Besson, S. (ed) and Tasioulas J. (ed) The 
Philosophy of International Law. New York: Oxford University Press, pp. 79-97. 
67 Slaughter & Burke-White (2006). 
68 Henderson (2010) 
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law, international law is not backed by forceful sanctions, but rather rests on voluntary 

compliance.69 That being said, it is often necessary that the states comply with the rules of 

international law. In terms of the actual practice of international law-making, Mehrdad Payandeh 

suggests that they come into effect “through contractual agreements between states or through 

the cumbersome process of customary international law.”70 The customary process of 

international law is of a ‘collective nature,’ but it involves mostly states and international 

organizations instead of selected individuals.71 Furthermore, unlike the law-making process in 

national legal orders, where there are designated legislators, international law does not have 

elected legislators within their legal order.72 Instead, today’s international legal order consists of 

‘major states determined to persuade lesser states to conform to the same order.’73 Thus, we can 

understand the foundation of international law as a set of collective rules and norms, determined 

in unison by major democratic states, which states feel an obligation to obey in their mutual and 

sovereign relations.  

Fifth, I am well aware that there currently exists no human right to immigrate. To this 

date, very few seriously consider open immigration, let alone recognize it as a fundamental 

human right. However, to truly assess this account, to examine its strengths, its applicability and 

its weaknesses, I believe this assumption is necessary. Thus, I will be moving forward with the 

assumption that Oberman’s argument is well established, i.e., that the right to immigrate 

represents many of the core moral values that we cherish in our everyday freedoms.  

 
69 Ibid.  
70 Payandeh, M (2011). ‘The Concept of International Law in the Jurisprudence of H.L.A Hart,’ The European 
Journal of International Law. 21:4 pp. 967-995 doi: 10.1093/ejil/chq065 (Quote from pp.982). 
71 Besson, S (2010). ‘Theorizing the Sources of International Law,’ in Besson, S. (ed) and Tasioulas J. (ed) The 
Philosophy of International Law. New York: Oxford University Press, pp. 163-187 
72 Ibid.  
73 Henderson, C. (2010) 
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Sixth, the status of human rights norms and practices is relatively unclear. Philosophers, 

and political theorists continue to define the precise nature of human rights, and their practicality 

on individuals and independent states. Throughout this chapter I draw from a variety of theorists 

and viewpoints regarding the status and practicality of human rights. As such, the conclusions I 

make are not set-in place, but they are the views which I recognise to be accurate. 

Finally, I would like to clarify that by implying that the right to migrate should be 

acknowledged as an ILHR does not dismiss its standing as a moral right. That is, the right to 

immigrate will continue to stand as an MHR, i.e., that it protects vital interests we all share by 

virtue of being human. I am merely concerned that without having the right to migrate enforced 

by legal mechanisms the right to immigrate will not receive the necessary social weight and 

recognition it requires. Moreover, since the right to immigrate is moderately complex and, at 

times, demanding, it entails the involvement of actors and organizations at all levels. Therefore, I 

am assuming that morality plays a vital role in establishing human rights (and human right 

norms). However, the complexity of our global system demands human rights to obtain legal 

standing to receive the adequate protection, promotion, and enforcement they require. 

Moving ahead, the remainder of the chapter aims to investigate the implications of 

defining the right to immigrate as an ILHR. Before we can effectively explore these implications, 

I believe it is essential to offer an account as to why we should ordain this modification. In other 

words, the first section of this chapter, proposes a detailed explanation as to why it is beneficial 

and necessary for success of the right to immigrate to be prescribed in domestic and international 

law. The following section examines whether the moral right to immigrate, as defined by 

Oberman, is compatible with the development and stature of other ILHRs. The third section lays 

out the legal right to immigrate in detail. In particular, I begin to put the pieces of the puzzle 
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together: what does a human right to immigrate look like, and how should we expect states, at all 

levels, to protect, promote and enforce the right? Finally, the last section of this chapter presents 

a conclusion summarizing the key developments I have presented in sections I through III.  

2.2 The Efficacy of Human Rights 
 

To successfully examine whether we may credibly recognize the right to immigrate as an 

ILHR, I will first examine the ways in which recognizing the right to migrate as a legal human 

right provides it with the appropriate amount of force to operate effectively. Thus, in order to 

justify this development, I will first provide an account as to why it is both necessary and 

beneficial to establish the right to immigrate as a legal human right.  

First, unless public institutions at both the domestic and international level promulgate 

and declare certain human rights, they are largely ineffective. In other words, human rights 

require a societal weight; a clear, legal requirement on others or organizations to respect those 

enacting it.74 However, if human rights are to be fulfilled, then national and international 

organizations need to educate society appropriately. One of the most effective ways of doing so 

is grounding them in domestic and or international law.75 Traditionally, the U.N has taken on this 

role, and rightfully so. Yet, it is also imperative that domestic states and other NGOs perceive it 

as their duty to enforce, promote and encourage the appropriate legislation and enactment of 

human rights. With international courts and tribunals now established, there is a growing 

acceptance that the conformity to human rights norms—as defined by the U.N—is a requirement 

of the legitimacy of nation-states.76 Thus, I deem it necessary to prescribe the right to immigrate 

into international law. As recent developments in human right norms and procedures seem to 

 
74 Griffin, J (2004) ‘Human Rights: Whose Duties?’ in in Campbell, T. (ed) and Miler S. (ed) Human Rights and 
Moral Responsibilities of Corporate and Public Sector Organizations. pp, 31-43.  
75 Ibid.   
76 Buchanan – Human Rights and the Legitimacy of the International Order (2010).  
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indicate, international agencies and legitimate democratic states take the legality of ILHRs rather 

seriously. Therefore, as international agencies and democratic states strongly pursue conformity 

to human right norms across the globe, defining immigration as an ILHR further assures its 

attainment to the compulsory protection, promotion, and weight it requires.  

Second, like many other human rights, the right to immigrate is universal. This would 

mean the right to immigrate, as defined by Oberman is not absolute. In other terms, it does not 

grant one the absolute liberty to immigrate wherever they want. Much like the freedom of 

movement presented by Carens, individuals enacting their right to immigrate need to be aware of 

certain liberty rights it may conflict with, i.e., an individual’s property rights. However, 

prescribing it into national and international law grants it a considerable amount of legal power if 

and when it clashes with other moral and legal rights. In other terms, defining the right to 

immigrate as an ILHR will significantly improve its legal standing in situations where it conflicts 

with other legal or civil rights. This is not to say that the right to immigrate ought to be provided 

with legal supremacy; far from it. I am simply indicating that defining it in domestic and 

international law ensures that it receives the appropriate consideration from politicians, 

policymakers, and judges. For, as I mentioned above, agreement to established human right 

norms is a growing requirement for the legitimacy of nation-states. Thus, if we are to express the 

right to immigrate as an ILHR, it can potentially influence foreign policy that aims to improve 

current migration systems in place across the globe (see footnotes for examples on how human 

rights principles has influenced foreign policy).77  

 
77 In governmental foreign and aid policy formulations the notion of rights has consistently become a guiding 
principle. https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/2311.pdf. 
Also see Swedish Governments proclamation: “A concern for human rights and the defence of human rights 
principles is an integrated and central element of Swedish foreign policy.”  
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In the previous chapter, I argued that Oberman did an effective job at justifying the 

importance of establishing the right to immigrate as a human right. In particular, I relayed the 

essential interests that the right to immigrate is designed to protect, and the vital opportunities it 

permits individuals to explore in life. As such, the central importance of the right is clearly 

established, however, incorporating it as a legal human right presents the opportunity that it 

receives constitutional authority.78 Hence, if we accept Oberman’s conclusion, that there are 

strong moral grounds concerning a right to immigrate, it is in our best interest to recognize it as a 

legal human right. In other words, if we continue to accept the idea that human rights usually 

emerge out of our moral rights and moral obligations then we should push for their fulfillment by 

enforcing these rights through law. Therefore, we may summarize the argument as follows: since 

the right to immigrate is warranted as an MHR, it requires a moral duty or obligation on others to 

recognize and protect this right. One of the most effective ways, to promote, protect and enforce 

our moral human rights is to recognize them in international and domestic law. Therefore, if we 

want to ensure that the right to immigrate is promoted, protected and enforced adequately, we 

should push for its recognition in international and domestic law.  

Third, like other established human rights, the right to immigrates requires monitoring—I 

do not wish to engage with the exact parameters that are required for monitoring the right to 

immigrate here. The point is, that if the right to immigrate is to be recognized as a human right 

then it requires careful examination at both the international and domestic level. To effectively 

monitor the right to immigrate, legal mechanisms (complaint boards, watchdogs, tribunals, etc.)  

 
78 For instance, the government of Canada protects human rights norms at the federal, provincial, and territorial 
levels. Canada’s human right practices are derived from the Universal Declaration of Human Rights. The Canadian 
Charter of Rights and Freedom received Constitutional authority in 1982. At the provincial and territorial level, 
provinces provide their own human rights commissions and agencies which uphold the same principles that are 
displayed in the Canadian Charter of Rights and Freedoms. Canadian Human Rights Commission. https://www.chrc-
ccdp.gc.ca/eng/content/human-rights-in-canada 
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are required at international and domestic levels. Transferring immigration from an MHR to an 

ILHR further ensures that it is adequately protected, promoted and at the individual level, 

enacted. For instance, while the right to immigrate is largely inalienable, similar to rights it is 

construed upon, i.e., freedom of movement, freedom of association, etc., under certain 

circumstances, one may have their right to immigrate restricted. In the next chapter, I will go 

over, in detail, situations or cases where individuals may have their right to immigrate justifiably 

curtailed by a nation or state. For the time being, note that there are certain circumstances where 

the right to immigrate may be justly limited. As such, this entails the placement of safeguards at 

the national and international levels to oversee that individuals are enacting their right to 

immigrate correctly.  

Human rights are stated to be possessed by everyone, and it is everyone’s duty or moral 

obligation to protect, promote and enforce the human rights of everyone else. In practice, 

however, the burden for securing human rights and human right-norms generally fall upon 

national governments and inter-governmental and international bodies. As Thomas Pogge 

suggests, the moral duty for protecting human rights ought to fall disproportionately upon these 

institutions precisely because they are the best fit and most equip to perform these demanding 

tasks.79 In layman’s terms sufficiently promoting and protecting human rights requires direct 

protection from both nation states (to warrant sufficient facility of services and institutions for 

their own constituents), and from nation-states in coordination with international agencies 

actively securing the appropriate global conditions to further ensure protection and promotion of 

everyone’s human rights. However, as we have come to witness, the efficacy of human rights is 

 
79 Pogge, T (2000). ‘The International Significance of Human Rights,’ Journal of Ethics pp.45-69. DOI: 
doi.org/10.1023/A:1009852018252 
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primarily dependent upon their codification into international and national law. Thus, if we are to 

ensure that the right to immigrate is sufficiently promoted and protected by national and 

international bodies, then it needs to be recognized as a legal human right. If not, the 

coordination required to supervise the appropriate global conditions concerning the right to 

immigrate, between nation-states and international bodies, is likely to fold. 

Furthermore, if we are to strictly acknowledge the right to immigrate as an MHR, who is 

to ensure compliance? Generally speaking, as I mentioned earlier moral rights require some form 

of duty on others to respect another’s liberty, or a duty to provide something in return. Since the 

nature of this process may be difficult to appropriate at such a complex level, many human rights 

are codified into international and domestic law. In other words, which establishment or 

international and national actors are to protect our liberty to migrate from its domestic and 

foreign opponents? It seems rather evident that the right to immigrate will be met with various 

challengers at all levels, considering the vast discrepancies in migration policies across the globe, 

as well as the immense differences held among academics within the field. As such, maintaining 

its status as an MHR rather than an ILHR is unlikely to make any headway on the unjust 

migration we currently encounter. While the effectiveness of human rights laws and procedures 

is still relatively unclear, we do know that international courts and tribunals upholding human 

right norms have been established. Thus, defining the right to immigrate as an ILHR will begin 

to provide it with the necessary oversight and enforcement it requires. Whether these practices 

will be successful is a point of concern. Nevertheless, the right to immigrate requires adequate 

oversight and establishments at the international level which aim to ensure that the right is 

adequately protected. Without being acknowledged as a legal human right, its rather difficult to 

imagine an apparatus which guarantees compliance with the right to immigrate.  
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Finally, some philosophers, and human rights theorists alike,80 seem to suggest MHRs 

exist prior to their existence in law. That is, prior to a right’s recognition in law, we possess these 

rights by virtue of their moral legitimacy. Yet, if this is really the case, then why prescribe them 

in law at all? Note, I am not denying that we have moral rights. Nor am I refuting that human 

rights are primarily moral rights; human rights typically emerge out of moral concepts. I am 

merely questioning those who argue that having a moral right is sufficient enough; that defining 

them in law serves little significance. In a perfect world, perhaps signifying the moral concept of 

a right or duty that is owed to you or others, is all that is required to ground moral justifications. 

Unfortunately, we do not inhabit that world. In the world we do inhabit, however, laws are 

necessary, particularly, in cases which exemplify moral truths, or rights. For example, if 

determining I have a moral right to freedom of religion is all that is required, then there is little 

practicality prescribing it into international and domestic law. For, the right to freely practice the 

religion of my choice should exist with or without its legal presence. Once again, this is not the 

case. As Tom Campbell argues, “human rights in their contemporary guise, emerged in the 

aftermath of World War II and may be seen as a catalogue of the sins and dangers of state power 

and the capacity of states to inflict evils on their own citizens and other countries.”81 Thus, 

further indicating the growing need to legalize human rights. Without their codification in law, as 

the evidence seems to suggest, state actors have unjustly pushed forward their political agendas 

that often supersede or conflict with our MHRs. 

 
80I.e., Alexy, R (2012). ‘Law, Morality and the Existence of Human Rights.’ Ratio Juris 25:1. Pp 2-14. 
10.1111/j.1467-9337.2011.00499.x 
81 Campbell, T (2005) ‘Moral Dimensions of Human Rights,’ in Campbell, T. (ed) and Miler S. (ed) Human Rights and 
Moral Responsibilities of Corporate and Public Sector Organizations. pp 11-30.   
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Other philosophers such as Alasdair MacIntyre,82 do not accept the existence of moral 

human rights prior to their acknowledgment in legitimate legislation. I do not side with this view 

either. However, I do believe that human rights exist morally but are not enforceable unless 

codified in law. That being said, I believe the contrasting viewpoints among philosophers within 

the field of rights, indicates a growing need to provide strong moral justifications for human 

rights and push for their recognition in law. The following passage from Charles Taylor supports 

a similar view, indicating that:  

[W]hat we are looking for, in the end, is a world consensus on certain norms of conduct  
enforceable on governments. To be accepted in any given society, these would in each 
case have to repose on some widely acknowledged philosophical justifications, and to be  
enforced, they would have to find expression in legal mechanisms. 83 
 
Thus, my point is simple, unless the right to immigrate is expressed in international and 

domestic law, its practical efficacy is essentially, useless. If the right to immigrate is an MHR, 

and defining it as such is suffice enough, then why do we encounter such unjust norms in terms 

of migration policies across the globe? The right to immigrate may very well be a moral right, I 

argued in the previous chapter that Oberman’s justifications for defining it as such are warranted. 

However, unless we institutionalize the right to immigrate into law, others may justly (in the 

legal sense), impose their will against it.84 Therefore, I argue, that unless we codify the right to 

immigrate as an ILHR, the issues we currently encounter concerning migration will only 

continue to accumulate. Individuals, international agencies, and governmental organizations, all 

need to be educated on the matter. National and international courts need to enforce the right to 

 
82 Retter,M.D. (2018). ‘The Road Not Taken: On MacIntyre’s Human Rights Skepticism,’ The American Journal of 
Jurisprudence. 63:2, pp. 189-219. https://doi.org/10.1093/ajj/auy012   
83 Taylor, C (1999), The East Asian Challenge for Human Rights. Cambridge: Cambridge University Press. 124-
144, pp. 129. 
84 Refer to the introduction to see the vast injustices many democratic states are pursuing to combat the war on 
migration.  
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immigrate. But, most importantly, all of us need to promote it. Yet, as I have reiterated, the most 

effective way (and perhaps the only way), to achieve these feats is to define the right to 

immigrate as an ILHR.  

2.3 Examining the Connections Between MHRs and ILHRs 
 

The previous section argued that it is both necessary and valuable to prescribe the right to 

immigrate as an ILHR. While this step is important, we need to examine whether a justifiable 

connection between a right's standing as an MHR and its potential status as an ILHR exists 

before we declare immigration as an ILHR. In other words, we need to determine if there is a 

clear and established connection between MHRs and ILHRs. If one exists, what is the 

requirement for the former to shift towards the latter? Generally speaking, human rights obtain 

their legitimacy through their status as moral rights. In other words, the legitimacy of human 

rights is primarily dependent upon the correctness of its concept as a moral right. Accordingly, 

there can be a few ways to examine the connection between a right’s moral grounding, and its 

legal standing in international and/or domestic law. In this section, I investigate some of the 

ways that moral human rights develop into legal human rights.    

The ‘mirroring view,’85 is one approach that argues that each ILHR comprises the 

reflection or correspondence of some analogous MHR. On this view, human rights are defined as 

both moral and legal rights. Human rights originate as moral rights, and their legitimacy is 

dependent upon the legitimacy of their moral concept and their status as moral rights. Thus, 

according to this view, the function of ILHRs is primarily to provide its corresponding MHR 

 
85 The term was coined by Allen Buchanan in his book, The Heart of Human Rights, 2013. Oxford University Press. 
Although Buchanan developed the term, Buchanan is not in favour of such a simple connection between MHRs and 
its recognition as ILHRs.  
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with legal expression and force.86 To apply the mirroring view to the issue at hand, we may infer 

that so long as the right to immigrate is established as an MHR, it can be defended as an ILHR. 

Again, recall at the beginning of this chapter I stated that moving forward that the grounds for 

recognizing the right to immigrate as an MHR are warranted. MHRs typically require to be 

grounded in interests that are universal; they are interests held by all humans.87 In the previous 

chapter, I argued that Oberman’s account is justified in determining a universal interest in 

obtaining the right to immigrate. Hence, using this justification in accordance with the mirroring 

view—that the function of ILHRs is to provide its corresponding MHR with legal expression and 

force—we could determine that distinguishing the right to immigrate as an MHR is suffice in 

acknowledging its status as an ILHR.  

While the mirroring view is one way of investigating the connection between ILHRs and 

their analogous MHR, theorists such as Allen Buchanan88 and Jesse Tomalty89 argue that the 

mirroring view is inept at illustrating the reflective connection between MHRs and ILHRs. To 

justify any particular right, Buchanan contends, one must determine that a duty or obligation is 

owed to a specific right holder. In considering moral rights, this requires identifying a supposed 

interest about the right holder that is adequate to warrant the corresponding duty. With regards to 

legal rights, this is not necessarily the case. Since legal rights state the direction of the duty and 

the corresponding entitlement within their legal doctrine, they are not constrained by the 

obligation of being solely subject-grounded. As such, they have more extensive content than 

their MHR counterparts. The issue with Buchanan’s argument is that it outright dismisses the 

 
86 Tomalty, J. (2016) ‘Justifying International Legal Human Rights,’ Ethics and International Affairs 30:4, pp, 483-
490 DOI:10.1017/S0892679416000459 
87 Tomalty, J. (2016)  
88 Buchanan, A (2013) The Heart of Human Rights. New York: Oxford University Press.  
89 Tomalty, J. (2016)  
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connection between MHRs and ILHRs. While ILHRs may require more extensive content, this 

does not mean that there is no strong connection between ILHRs and MHRs. The fulfillment of 

human rights, as I mentioned earlier, is traditionally contingent upon their codification in law. 

Hence, while ILHRs may be more extensive, and not solely subject-grounded, more often than 

not, they aim to provide MHRs with legal expression and force. So, we may accept Buchanan’s 

argument that the mirroring view is inapt at determining a reflective connection between MHRs 

and ILHRs, but this does not dismiss the fact that there is a strong and valid connection between 

MHRs and their supposed status as an ILHR. Therefore, justifying the right to immigrate as an 

MHR, at the very least, suggests that it should obtain some legal force and expression.  

The view that ILHRs act as giving legal expression and force to pre-existing MHRs, is 

also supported by Tomalty. Although Tomalty holds that the mirroring view is inaccurate 

because MHRs are intended to be our natural rights, he acknowledges that the mirroring view 

gets the functioning aspect of ILHRs correct. That is, ILHRs should be understood as giving 

legal force and expression to MHRs. The issue with the mirroring view then is that providing 

legal force and expression to MHRs does not entail that each ILHR must reflect the content of an 

MHR.90 Thus, Tomalty’s proposed alternative allows for the indirect derivation of some ILHRs 

from MHRs. Tomalty refers to the preamble of the International Covenants to support his view: 

“the idea of free human beings enjoying freedom from fear and want can only be achieved if 

conditions are created whereby everyone may enjoy his economic, social and cultural rights as 

well as his civil and political rights.”91 The enjoyment of rights, as noted by Tomalty and Henry 

 
90 Tomalty, pp. 488-489 
91 The International Covenant on Civil and Political Rights, www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 
Taken from: Tomalty, J (2016). 
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Shue92, stipulates that right holders acquire reasonable guarantees that the premise or objective of 

their right will be protected against potential threats. Hence, enjoyment requires more than 

merely non-violation, enjoyment necessitates a guarantee that the right in question will not be 

violated. Tomalty acknowledges that the enjoyment of MHRs insinuates the institution of other 

rights which may be reasonably included among ILHRs.93 Thus, the aim of ILHRs, on this view, 

is to be the promotion of the fulfillment of MHRs, not simply just their recognition in law. 

Therefore, on Tomalty’s view, we can acknowledge a legal right to immigrate as long as 

we recognize the purpose of the right to be the promotion of the enjoyment of the right to 

immigrate as an MHR, and not simply its articulation in law. In the previous section, I argued 

that in order for the right to immigrate to operate effectively, it ought to be prescribed in 

international law. The view held by Tomalty seems to support this conclusion. Since the legal 

right to immigrate promotes the enjoyment of its standing as an MHR, and the enjoyment of 

MHRs insinuates the institution of other rights, which may be reasonably included among 

ILHRs, an apt connection is apparent between a right’s status as MHR, and its recognition and 

enforcement as an ILHR.  

The view that I wish to endorse moving forward, is similar to the approach provided by 

Tomalty. That is, that the function of legal human rights, is to promote, enforce, and express its 

corresponding moral right. The distinction between Tomalty’s account and the one I hold 

concerns the nature of MHRs. If you recall, Tomalty is under the assumption that MHRs refer to 

our natural rights, i.e., that they exist independent of any governing state. The right to immigrate, 

however, if you recollect, is obtained from an interest account of moral human rights. Oberman 

 
92 Shue, H (1996).  Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy, 2nd ed. Princeton: Princeton 
University Press.  Taken from: Tomalty, J (2016). 
93 Tomalty, pp. 489 
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assumes that “rights are grounded in universal interests significant enough to generate duties on 

the parts of others.”94 Thus, on my view, human rights should be recognized as moral and legal 

rights, where moral rights are justified in the universal interests they serve.  

Moving forward, we ought to view the description of human rights as follows. First and 

foremost, human rights are moral rights. The justifications one refers to when discussing the 

nature of human rights are the moral concepts they are derived from, and the moral interests they 

serve. As such, the legitimacy of moral rights is contingent upon the legitimacy of their moral 

concepts, and their universal applicability. If we hold the belief that human rights are primarily 

legal rights, and their legitimacy depends upon their recognition in law, we disregard the entire 

purpose of human rights: i.e., that they transcend the limits of individual states, and universally 

applicable to all human beings; the protection of human rights is a shared obligation. If, on the 

other hand, we refer to human rights as strictly moral rights, we risk guaranteeing the adequate 

promotion, protection, and enactment they require. Human rights violations are an injustice. To 

punish an injustice appropriately, the rule of law is often required. On this view, we can see that 

the legal aspect of human rights is to balance the limitations that occur from its moral standing. 

Thus, generally speaking, the requirements concerning the establishment of a human right are 

twofold: its moral justification as a moral right, and its recognition and application in 

international and domestic law.  

Keeping this designation in mind, we can begin to establish the right to immigrate as a 

legal human right. In the next section, I discuss what the right to immigrate should entail, and 

what changes, if any, are required. But for the time being, the focus is to examine whether the 

grounds upon which the right to immigrate as a moral human right have been established, are 

 
94 Oberman pp. 35-36 
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warranted for its codification in law. Thus far, we have determined that the function of ILHRs is 

to promote, enforce and protect its analogous MHR. Further, we can form ILHRs, which are 

more extensive than their corresponding MHR, if their purpose is to promote the enjoyment of 

their MHRs. Since I am moving forward with the assumption that Oberman’s justifications are 

warranted, i.e., that the right to immigrate is an existent MHR, from what is been articulated in 

this section, we should develop the right to immigrate as an ILHR if it meets two criteria. First, 

its international legislation must promote the enjoyment of its MHR; it must guarantee that an 

individual’s right to immigrate will not be violated. Second, its function must serve to promote, 

enforce and protect its status as an MHR. As I have repeatedly mentioned, shifting the right to 

immigrate from an MHR to an ILHR will both promote the enjoyment (via legal mechanisms) of 

the right to immigrate, as well as establish norms and practices to promote, enforce and protect 

its moral status. Therefore, I suggest, that we ought to recognize the right to immigrate as an 

ILHR.  

In summary, this section has investigated the moral and legal implications contained 

within human rights norms. The view that I have presented implies that human rights are 

primarily moral rights that receive their practical efficacy via their codification in law. While the 

connection between MHRs and ILHRs may not be as simple as the mirroring view indicates, I 

have drawn upon Tomalty to indicate that in large part the function of ILHRs is to provide their 

‘corresponding’ MHRs with legal expression and force. I have further used Tomalty’s account to 

justify the formation of ILHRs from their analogous MHR on the stipulation that they promote 

the enjoyment of the right. As such, I have indicated in this section that the right to immigrate 

ought to be recognized as an ILHR.  
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2.4. Recognizing the Right to Immigrate as a Legal Human Right 
 
 In the previous section, I used the mirroring view, proposed by Buchanan—albeit not in 

his own words—and Tomalty to form the assumption that the function of ILHRs is to provide 

their corresponding MHR with legal force. I asserted that human rights are moral rights, which 

require legal mechanisms to be effective, in large part because of the complexity of our global 

system. By determining these assumptions, we affirmed that Oberman's human right to 

immigrate meets the criteria (that is, its universal interest as a moral right) of being recognized as 

a legal human right. The primary goal of this section is to investigate what the right to immigrate 

as an ILHR entails. In other words, what are the essential differences, if any, incorporated into 

the ILHR? Therefore, this section examines features of other legal human rights in understanding 

how we may begin to determine the core features of the right to immigrate. To do so, I refer back 

to Oberman's initial definition of the right to immigrate and bridge it together with some of the 

developments established in the previous section. 

 To begin, we should recall that Oberman’s right to immigrate was formed by four 

essential features.95 The first feature, that the right to immigrate is a moral, rather than, legal 

human right is the subject of this chapter. Immediately, we have recognized a vital difference. 

Before delving into the significance of this change, it is important to note if we have made any 

other essential alterations to Oberman’s account. Second, Oberman acknowledges that his 

approach assumes an interest account to moral human rights. At the end of the previous section, 

we affirmed Oberman’s assumption; i.e., I have also used the assumption that moral human 

rights are justified by the significant universal interest they serve.96 Third, the right to immigrate 

 
95 Oberman pp 34 -35. 
96 See Chapter I to see how the right to immigrate establishes an interest claim and a duty claim on the part of others. 
Proving that individuals have a universal interest claim to migrate significant enough to generate duties on others, 
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is not absolute. In the next chapter I will investigate cases or scenarios where the right to 

immigrate can be justly curtailed. For the purpose of this chapter, however, we need to examine 

how legal mechanisms come into play and how they impact the enactment of this right. Finally, 

the right to immigrate stipulates an individual right to enter and reside in a foreign state(s) for as 

long as one wishes. Concerning this final feature, it will largely be dependent upon how the 

legislative, judicial and executive bodies define the right. The moral right specifies the individual 

right to enter and reside in a foreign territory for as long as they wish, but legal documents may 

wish to provide further proclamations.  

 The most fundamental idea that this thesis explores is recognizing the right to immigrate 

as a legal human right. Again, to get to this point I have made a few key assumptions. 

Nevertheless, the issue at the moment is to examine what the right to immigrate, as a legal 

human right, entails. The right to immigrate as defined and laid out is a moral human right. 

Oberman states that “moral rights set out what people are morally entitled to. Legal human rights 

are those recognized in law.”97 Thomas Pogge further reiterates that “supranational, national and 

subnational systems of law create various human rights,” in which “the content of these rights 

and of any corresponding legal obligations and burdens depends on the legislative, judicial and 

executive bodies that maintain and interpret the laws in question.”98  

The passages from Oberman and Pogge indicate that the legal definitions regarding the 

right to immigrate are largely contingent upon the ‘supranational, national and subnational 

systems of law that create them.’ In other words, the precise makeup of a legal right and its legal 

 
permits Oberman to justify the right to migrate as an MHR. Again, refer to Chapter I to see how Oberman’s 
approach is warranted.  
97 Oberman pp. 35 
98 Pogge, T (2017) ‘Severe Poverty as a Human Rights Violation,’ Challenges in International Human Rights Law, 
PP 1-54, at pp. 13 DOI: 10.4324/9781315095905-22  
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obligations and duties depend upon the ‘legislative, judicial and executive bodies that maintain 

and interpret them.’ Therefore, a precise definition or reference to the ‘content and 

corresponding legal obligations and burdens,’ of the right to immigrate, requires the inclusion of 

various legal and policy actors across all levels of governance, and thus, falls out of the scope of 

this thesis. In other words, since the establishment of any international law requires contractual 

agreement among states, and arise from a collective nature, speculating on the precise 

characterization of the right to immigrate, as defined in law, is a challenging process to say the 

least, and ultimately does not reflect the primary goal of this thesis.99  

 That being said, we can use some of the developments established in the previous 

sections to lay out some of the fundamental requirements that any legal human right concerning 

the right to immigrate must bear. I mentioned earlier that the function of ILHRs is to legally 

promote, protect, and enforce their corresponding MHR. As such, any legislation that recognizes 

the right to immigrate as a legal human right needs to serve this function. By examining the 

recognition of pre-existing legal human rights, we may infer some of the functions the right to 

immigrate is designed to serve.100 For instance, Article 3 of the Universal Declaration of Human 

Rights states, “everyone has the right to life, liberty and security of person.”101 The same right 

(i.e., the right to life) is present in Article 2 of the U.K. Human Rights Act, as the right to life.102 

The U.K. Human Right Act incorporates rights that have been preestablished in the European 

Convention into domestic British law. The British Human Rights Act aims to provide three main 

 
99 The purpose of this chapter is to demonstrate that the right to immigrate ought to be recognized as an ILHR. I 
have thus far argued that, in large part, the efficacy of the right is generally dependent upon its recognition in law. 
Further, I have indicated that there is a established connection between ILHRs and their respective MHRs—in other 
words, legal human rights are derived from universal moral concepts, but in terms of how they are codified into law 
is reliant upon the legislative, judicial and executive bodies that maintain and interpret them. 
100 At this point, we are aware that human rights a primarily moral rights that exist independently of itself. Legal 
rights are thus drafted at various levels to provide efficacy to these pre-existing moral rights. 
101 Article 3 of Universal Declaration of Human Rights. https://www.un.org/en/universal-declaration-human-rights/ 
102 Article 2 of the Human Rights Act. https://www.equalityhumanrights.com/en/human-rights/human-rights-act 
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effects: 1) seek justice in a British court; 2) public bodies must respect your right; and 3) new 

laws are compatible with convention rights.  In this case, we have referenced the right to life. 

Notably, before the inauguration of UDHR the right to life existed independently of any 

governmental institution, that is, as an MHR. ILHRs do not conjure up human rights out of mere 

existence, they recognize universal moral rights we share as humans. 

Moving ahead, we may observe how ILHRs provide function to their respective MHRs 

by analyzing the example I have laid out above. I have previously mentioned that ILHRs 

influence domestic law; there is a growing acceptance that the conformity to human rights norms 

is a requirement toward the legitimacy of nation-states. Concerning the right to life, we can see 

that UDHR has influenced other international agencies, such as the European Convention, and 

ultimately domestic law. In the case of the right to life, the U.K. provides function to its MHR 

through its Human Rights Act. Analyzing the Human Rights Act’s three main effects, the U.K. 

promotes, protects, and enforces the right to life by seeking justice in a British Court, ordering 

public bodies to respect your right, and further acknowledging that new laws must be compatible 

with individuals’ right to life. 

 Acknowledging the right to immigrate as an ILHR will likely have a similar impact. 

Once recognized by international agencies such as the U.N., governments will see it as their 

moral duty to enact it in their respective legislations. Consequently, as in the case of the U.K. 

Human Rights Act, domestic states will begin to protect, promote and enforce it appropriately. 

Of course, this procedure will vary from state to state, and recognizing the right to immigrate as 

an ILHR will have very little immediate impact. Nonetheless, as nation-states begin to legislate 

the right to migrate, their judicial systems and executive bodies will develop their functional 

impact. 
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 Furthermore, we may also recall that the goal of ILHRs is to advance enjoyment 

concerning their analogous MHR. Tomalty suggested that this may involve the indirect deviation 

of some ILHRs from their respective MHRs.  Accordingly, this proclamation permits some 

instances where the right to immigrate may be codified in law.103 As constructed, the right to 

immigrate is primarily a negative right; it grants individuals the liberty to move and seek 

residence and employment in a foreign state. Apart from respecting an individual’s freedom to 

migrate, there are no other obligations on the parts of others. However, since the costs of 

migrating, finding employment, and residence are quite high for most individuals, while 

relatively low for some, Tomalty’s view on the content of ILHRs permits some deviation to 

address these discrepancies since it functions to further promote the enjoyments of the right to 

immigrate. I do not wish to get into the specifics here, but simply want to state that at a bare 

minimum, any legal document referencing the right to immigrate needs to promote higher levels 

of enjoyment; guarantees that their freedom to migrate is secured. That said, if the right to 

immigrate requires the addition of some positive connotations to further ensure its enjoyment, 

then according to Tomalty and Shue such deviations are warranted. Article 25 of the UDHR, 

seems to support Tomalty’s and Shue’s beliefs. For instance, Article 25 of UDHR states:104 

(1) Everyone has the right to a standard of living adequate for the health and well-being  
of himself and of his family, including food, clothing, housing and medical care and  
necessary social services, and the right to security in the event of unemployment,  
sickness, disability, widowhood, old age or other lack of livelihood in circumstances  
beyond his control. (2) Motherhood and childhood are entitled to special care and  
assistance. All children, whether born in or out of wedlock, shall enjoy the same social  
protection. 
 

 
103 Tomalty, pp. 489 
104 Article 25 of Universal Declaration of Human Rights. https://www.un.org/en/universal-declaration-human-
rights/ 
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 Article 25 is drawn from the MHR pertaining to a decent standard of living. The right to 

achieve a decent standard of living, as a moral human right, is independent of any governing 

institution; it rests on moral concepts justifying a significant universal interest in living a decent 

life. Article 25, however, has deviated, albeit justifiably, from our MHR to experience a decent 

standard of living. The need for adequate social services such as medical care, housing, and 

unemployment are not natural rights, they depend on the installment of governmental and public 

services. Accordingly, Article 25 does not directly reflect the MHR; the right to a decent 

standard of living; but nevertheless, deviates in a fashion where it is advancing the enjoyment of 

the MHR. The goal here is to illustrate that the right to immigrate as a legal human right can 

deviate, and perhaps should deviate, from its MHR, but so long as it promotes the enjoyment of 

its respective MHR, such deviation is warranted. Drawing such a connection may help further 

establish ‘background duties’ that states are obliged to follow when they cannot meet the 

demands of the right to immigrate.105  

In summary, the interpretation of the right to immigrate as an ILHR is unclear. The 

process of developing and enacting legal human rights is a trying process. It requires lawyers, 

policymakers, politicians, and human rights theorists, as a collective, to determine the collection 

of rules and norms that protect, promote and enact it. Consequently, I can only begin to envision 

what the right to immigrate as an ILHR may incorporate. The developments I have presented 

concerning the right to immigrate as an ILHR are merely theoretical; it holds no bearing on what 

the outcome of the right to immigrate may be. I have drawn on theorists that interpret human 

rights norms and expanded on them in a manner that I envision as the most likely approach in 

 
105 Background duties refer to other obligations individuals’, or states’ have when they cannot meet their initial 
obligations. Background duties will be discussed in more detail in the next chapter when discussing circumstances 
where an individuals’ right to migrate may be justly restricted by a state.  
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establishing the right to immigrate as an ILHR. Nevertheless, I am confident that any ILHR 

concerning the right to migrate must uphold the function of existing ILHRs, that is, it must serve 

to promote, protect, and enforce its respective MHR.  

2.5 Conclusion 
 
 This chapter examined the right to immigrate as a legal human right. In the previous 

chapter, I presented Oberman’s argument justifying the right to migrate as a moral human right. 

However, I have taken the view that warranting the right to immigrate serves little practicality. In 

section I, I argued that unless the right to immigrate is acknowledged as an ILHR its practical 

efficacy is essentially useless. Recent developments, i.e., the development of international courts 

and tribunals, the implementation of human right norms and practices into constitutional law, 

and the impact of human rights practices on foreign policy seem to indicate that government 

agencies and organizations, at all levels, are beginning to take the conformity to human rights 

law rather seriously. Consequentially, due to the complexity of our contemporary world, I have 

claimed that laws and regulations are necessary to uphold our MHRs. In section II, I investigated 

the connection between MHRs and ILHRs. The reflective component between ILHRs and their 

analogous MHRs is unclear, but the work I drew from all indicated that the function of ILHRs is 

to serve their MHRs with legal force, that is, to promote, protect and enforce their MHRs. 

Furthermore, I used Tomalty and Shue to indicate that the deviation of some ILHRs from their 

MHRs is justified so long as the deviation further promotes enjoyment. Section III investigated 

the interpretation of the right to immigrate as an ILHR. I concluded that while it may be difficult 

to envision the exact construct of the right to immigrate, any ILHR concerning the right to 

migrate must uphold the function of existing ILHRs, that is, it must serve to promote, protect, 

and enforce its respective MHR 
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Finally, the developments I have presented throughout this chapter are contingent upon a 

few conditions. First, Oberman’s argument determining the right to immigrate as a moral human 

right is warranted--the right to migrate is an MHR. Second, human rights are primarily moral 

rights, they obtain their efficacy via their recognition in law. That is, human rights have moral 

and legal properties, and these exist simultaneously.  Finally, I presume that human rights norms 

are recognized by most countries and are reflective of human norms and concepts, not, as some 

seem to indicate, as Western ideals. 
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Chapter 3 

Are States Justified in Restricting the Right to Migrate? 
 
3.1 Introduction 
 

In Chapter II, I argued that the right to immigrate should be a legal human right. 

Currently, the right to immigrate is a moral human right. In Chapter I, I presented Oberman’s 

argument justifying the significant universal interests the right to immigrate is designated to 

serve. However, in Chapter II, I argued that the right to immigrate should be a legal human right. 

Unless the right to immigrate is recognized in law, it lacks enforceability. I believe that we may 

begin the process of introducing the right to immigrate as a legal human right by first 

recognizing it as an ILHR. Academia on the nature of human rights indicates that there is a 

strong connection between law and morality. Such that, human rights are primarily grounded 

upon widely acknowledged moral concepts, yet obtain their function once documented in law. 

Once recognized in international law, human rights norms and practices heavily influence 

domestic law; ILHRs are promptly becoming codified in domestic states. Upon its establishment 

as a legal human right, the right to immigrate entails the liberty to enter and reside in foreign 

states for as long as one may like. It thus grants individuals the right to seek employment and 

residence in any foreign state. However, similar to other legal human rights, the right to 

immigrate is not absolute, i.e., under certain circumstances, an individual may justly have their 

right restricted.  

 The reason I have decided to take this approach, that is, to argue for the continual 

development of a right to immigrate, is primarily due to the unjust nature of border apparatuses, 

and its impact on our freedom as free and equal human beings. Although the right to immigrate 

is not an outright cry for open borders, it is a demand that unless extremely justified, individuals 
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ought to have the freedom to choose what life options they want to pursue. Presently, borders 

have a significant impact on our freedom as human beings. Lifting harsh border restrictions 

improves greatly improves our liberty to pursue many vital human needs such as our universal 

interests in which religion we practice, whom we fall in love with, whom we associate with, 

what job we take, etc. Very few would disagree with the premise that having such a wide 

selection of life interests is detrimental to our welfare as human beings. Yet, when we discuss the 

nature of borders and potentially reducing some of the restrictions, many take the opposite view, 

i.e., that it is in our best interest to be sectored off from the rest of the world. Some are concerned 

that permitting foreigners into their country will have a damaging impact on the nation’s 

economy; migrants are a financial burden. Others are worried that opening their borders will lead 

to a significant influx of migrants arriving at their border; an invasion of migrants will overthrow 

the system. And some, plainly believe that they have a feudal right to choose who gets in and 

who does not; that citizenship entails the right to exclude foreigners from your territory, that 

citizens’ have the right to preserve their national culture by omitting immigrants.  While some of 

these concerns are justified and perhaps entail the right to restrict immigration—many of them 

are misconstrued on the fallacy of self-interested ideals. 

  In what follows, I will respond to many of these concerns, which my opponents have 

raised. In doing so, I hope to illustrate the importance of the right to immigrate further; namely, it 

is a universal interest that significantly improves our freedom as human beings. Furthermore, I 

hope to show that many of the misconceptions I addressed above are inaccurate and that the right 

to immigrate is more than compatible with many of the norms and practices we cherish today. 

However, before I move forward in addressing these concerns, I would like to take a few 
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paragraphs to clarify a few concerns with regards to the role of the state, and what to expect in 

the case of particularly vulnerable migrants.  

First, a global system comprised of independent, self-governing states will remain intact. 

Thus, the state may continue to pursue its authority via national sovereignty, provided that the 

state continues to uphold and acknowledge the migratory rights of others. Under the new 

circumstances established by the right to immigrate, the state remains a public institution 

determined by its constituents but no longer exclusively serves its constituents. The state is 

equally obliged to aid its citizens as well as foreign settlers. Likewise, foreigners must support 

and uphold the command of their host state. Furthermore, unless otherwise granted citizenship 

by the state, migrants cannot vote but should have access to most public services supplied by the 

state.   

Second, by claiming that we have the right to immigrate, I suggest that borders should be 

relatively open. However, the idea of open borders is not the focus of my argument, my 

argument is to promote a human right to migrate that is legally enforceable because of the 

significant universal interests it serves. Similar to my previous point, the right to migrate, does 

not advocate for a world without borders. Borders are integral to the power and rule of the state. 

That said, the position I have taken demands that borders should no longer coercively restrict the 

admission of foreigners. Accordingly, foreigners must also respect the command of the state by 

migrating legally, i.e., through borders in agreement with state officials. Since I have mentioned 

that states will continue to have commanding authority to govern their land, as established by the 

power of state sovereignty, states need to be aware of who is in their territory. Although some 

may contend that a states’ right to control their borders is a hallmark of national sovereignty, 

Carens claims that the nature of constitutional democracy is founded on the notion of ‘self-
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limiting government.’ In other words, states have the ability ‘to restrict the exercise of their 

power in accordance with their norms and values.’106 Thus, as Carens states: 

 “there is nothing in the nature of sovereignty that prevents a democratic state from 
recognizing that outsiders are morally entitled to enter and settle on its territory and that it has an 
obligation to permit them to do so, at least under normal circumstances. It may be unlikely that 
democratic states will agree to recognize such a claim, but that does make the idea intrinsically 
incompatible with sovereignty.”107 

 
Finally, when discussing the codification of moral rights in the previous chapter, I argued 

that legal human rights warrant deviation from their respective moral human right if, and only if, 

it promotes further enjoyment of the right in question. Consequently, in the event that individuals 

have been forcefully displaced from their homes or are fleeing unjust circumstances, states 

should have a legal obligation to ensure that these migrants have equal access in pursuit of their 

life options as compared to other migrants who are voluntarily enacting their migration rights. 

This may be resolved by having the right to migrate provide all foreigners with the legal right to 

work and live within the state they are residing. Although foreigners are largely responsible for 

finding their own employment and residency, states must ensure that foreigners are legally 

entitled to pursue these conditions to prevent further injustices. For instance, having a right to 

migrate that does not incorporate a right to work or live within a new state can produce 

exploitive relationships where many foreigners (who work illegally), do not have access to the 

necessary resources to ensure adequate working, and or living conditions. For instance, as 

noncitizens, migrants should be entitled to receive the most essential public services in their host 

state, i.e., minimum wage, employment insurance, and universal healthcare (assuming that the 

host state provides these services). Thus, the right to migrate is a bundled right where migrants 

are legally entitled to move, work, and live within any state. Last, while the right to migrate does 

 
106 Carens, pp. 271 
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not grant foreigners citizenship upon arrival, I believe there should be accessible paths for 

foreigners to obtain citizenship within their new host state. That being said, the precise 

requirements for obtaining citizenship will still be established by the state, as a continued right to 

practice state sovereignty. 

Moving forward, the remainder of this chapter will investigate some of the primary 

challenges that the right to migrate encounters. In addressing these challenges, I hope to further 

establish the significance of the right to migrate, while additionally suggesting some potential 

alternatives in the case that the right to migrate imposes some hefty social costs.  

3.2. Objections 
 
3.2.1. Concerns Over Mass Immigration 
 Recognizing the right to immigrate as a legal human right, poses a lot of uncertainties, 

some of which could be particularly costly; in the first glance, mass migration seems to be one of 

these particularly costly uncertainties. For starters, if migration restrictions are lifted, it is 

conceivable that waves of migrants would rush the borders of rich states, potentially 

overwhelming the capacity at which the wealthier states could accommodate these migrants. If 

this is indeed the case, then ‘richer’ states may justify limiting a large proportion of migrants 

from entering their territory. Therefore, indicating that the right to migrate is not a genuine right. 

However, that does not seem to be the case. In Oberman’s article Immigration as a Human 

Right, he raises and responds to the mass migration concern.   

Referred to as the ‘objection from scarcity,’ it contends that even if we permit a narrow 

set of justifications for exclusion, rich states are not warranted in rejecting a large number of 

hopeful migrants from entering their territories. To illustrate this view, Oberman draws upon two 

arguments. First, due to the border restriction currently in place across the globe, it is relatively 

unclear how many people would actually migrate if they were free to do so. On one hand, some 
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evidence does suggest that a large number of individuals would want to migrate. Oberman points 

to a survey carried out by Robert Suro108 indicating that four in ten Mexicans would migrate to 

the U.S if they were free to do so. Accordingly, having approximately 40% of Mexico’s 

population migrate to the U.S would indubitably yield a catastrophic impact on the American 

system. Yet, Oberman notes that when given the incentive to move, people do not always do so. 

To support this claim, Oberman draws upon evidence from the E.U. Most notably, migration 

numbers within the E.U have been relatively low considering the vast wage discrepancies 

between states. Oberman believes that two features help explain this: 1) poor state members, 

such as Spain, have experienced sizable development, and 2) people are generally reluctant to 

move.109 In further reference to the E.U., Oberman suggests that in cases where large numbers of 

migrants move, they often return home shortly. As such, it is relatively unclear how many people 

would want to migrate, if they were free to do so, and it is also unclear what the impact of mass 

migration will have on the ‘system.’110 

Another potential factor that is likely to offset some of the mass migration concerns is the 

high financial costs of moving. This is particularly true in situations where migrants are moving 

overseas. Assuming that migrants use appropriate forms of transportation, i.e., that they exercise 

their right to migrate legally, there are several costs that they are likely to endure upon their 

journey. First, there are travel costs. Again, if migrants are embarking on a long journey 

overseas, the costs of transportation are likely to be quite high. If they are moving with their 

belongings, then there is also a hefty cost of shipping those belongings. Once arriving at the 

 
108 Suro, R (2005). ‘Attitudes Towards Immigrants and Immigration Policy: Survey among Latinos in the US and 
Mexico.’ Washington DC: Pew Hispanic Centre 
109 Oberman pp. 34-35 from: Pollard, N, Latorre, M, and Sriskandarajah, D (2008) ‘Floodgates or Turnstiles?: Post-
EU Enlargement Migration Flows to (and from) the UK’ London: Institute for Public Policy research  
110 I put ‘system’ in quotations because immigration admittances are likely to impact each state differently, but more 
generally, immigration admittances will have a large impact on the global system as a whole.  
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borders of a state, there could be certain entry fees or duty charges. Note, by entry fees or duty 

charges I am talking about taxation on certain goods or services that one is importing or 

exporting through state borders, and not an actual entry fee or fee of admissions. Finally, there 

are accommodation costs (rent, transportation, services, resources, etc.) that every migrant is 

likely to endure, which are also likely to be quite high. Hence, it is fair to assume that migrants 

who do bear the financial burdens of moving and starting a new life within a foreign state are 

likely to be family members or friends of previous migrants—which can help compensate for 

some of costs upon arrival—or especially desperate migrants, in which case states may be 

obligated to provide further assistance. Thus, unless an overwhelming number of migrants are 

moving to their friends or family, or are particularly desperate, the financial costs of migration 

are likely to prevent a large number of individuals from migrating.  

Furthermore, in the case that migrants do overwhelm state borders, Oberman argues that 

the objection still fails. Human rights entail duties, and if states cannot accommodate the primary 

duty of a bearer’s right, then rights entail a series of ‘background duties.’ Oberman quotes Miller 

in stating that “in cases where because of scarcity we cannot meet our direct obligation to protect 

A’s right, we can still act on background duties that make it more likely that the right will be 

fulfilled in time.”111 In terms of immigration, Oberman suggests that relevant ‘background’ 

duties include implementing policies that reduce the costs of lifting immigration policies. For 

example, Oberman recommends that if poorer states tackled domestic problems, such as 

corruption, and wealthier states improved foreign policies that contribute to unjust trade 

agreements and collection of debt, then perhaps migratory pressures can be reduced. Again, 

evidence from the E.U has shown that lifting migration restrictions have established more 

 
111 Miller, D (2007). ‘National responsibility and Global Justice.’ Oxford Political Theory. Oxford: Oxford University 
Press. 
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opportunities in the poorer states, as states offered their members aid and free trade. Thus, in 

cases where states cannot accommodate a large proportion of migrants, ‘background’ duties have 

shown to be effective in addressing these concerns. I must add that acknowledging the right to 

migrate as a legal human right further supports this view. That is, the adjustments that Oberman 

points to in the E.U are recent developments indicative of the legal migratory policies 

established. Therefore, as progression in E.U suggests, defining the right to immigrate as a legal 

human right could help persuade rich states in recognizing their ‘background’ duties to help 

reduce migrant pressures.  

In addition to Oberman’s recommendation of background duties to help offset migratory 

pressures, states should look to implement a triage system. The UN Refugee Agency (UNHCR) 

currently recognizes a triage system. The emergency concept of triage endorsed by the UNHCR 

requires that “responders must act to maximize the greatest good for the greatest number. In most 

modern military and disaster settings, this concept is taken to mean to maximize the number of 

people who can be salvaged within a given set of constraints on resources…”112 In the case of 

mass migration, states should implement a similar system. In other words, given their own set of 

constraints on resources, states ought to maximize the number of migrants they take in relative to 

these resource limitations. Although Oberman and Carens are skeptical about the number of 

migrants that would migrate, if provided the opportunity to do so, some developed states will 

likely encounter large waves of migrants arriving at their borders. If states cannot afford to allow 

all migrants to enter their territory, states must 'maximize the greatest good for the greatest 

number,' by prioritizing the most vulnerable migrants. At an international level, states should try 

 
112 Public Health Equity in Refugee and Other Displaced Settings (2010). United Nations High Commissioner for 
Refugees. https://www.unhcr.org/4bdfe1699.pdf 
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to work with one another ensuring that all migrants have a safe residence, even if it is temporary. 

Therefore, if mass migration does become an issue, I believe states are justified in using a triage 

system similar to that used by the UNHCR that aims to help the most vulnerable migrants to the 

best of the state's ability. However, if states have maximized their intake of migrants, they need 

to recognize potential 'background duties' that will help reduce further migratory pressures. Thus, 

it does not appear that worries over mass migration justify immigration restrictions. If the 

numbers do become overwhelming, then Oberman’s suggestion concerning ‘background duties’ 

is particularly helpful to lessen migratory numbers.  

3.2.2. Claims for Cultural Preservation 
 Another major concern with constituting a right to migrate is the ‘detrimental’ impact it 

bears on cultural preservation. Assuredly, cultural identity is an essential aspect of our everyday 

lives. Similar to the argument concerning the right to immigrate, as humans we possess universal 

interests in conforming to cultural identities and associating in a community established on these 

formalities. Undoubtedly, lifting immigration restrictions permits the entrance of migrants with 

different nationalities and cultural backgrounds. Some critics believe that enabling ‘open 

immigration’ may disrupt the cultural identities of receiving states. If this is the case, are states 

justified in restricting migration?  

 First, whether states can justify immigration restrictions on the basis of cultural 

preservation depends on the nature of cultural identity itself. As Carens notes in his response to 

the objection from culture, states must not exclude foreigners based on characteristics such as 

race or religion.113 In other words, if a state defines cultural preservation in terms of conserving 

‘Western-Christian ideals’ it cannot justly exclude foreigners who do not conform to these 
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norms. This claim corresponds to many of the migration practices we see today, in that, states are 

not permitted to exclude on the grounds of race, sex, ethnicity, or religious practices. So, in 

Carens’ view, if a democratic state wishes to justly limit immigration to promote or preserve its 

cultural and national identity, it ought to do so because the forms of these identities are suitable 

to all of those within the state.114 That is, if a state is to reasonably warrant migration restrictions 

based on cultural identity, then it needs to be a culture it is morally entitled to practice. An 

example of a morally entitled cultural practice may be the preservation of the native language. 

So, if a large number of migrants entered a relatively small state where they did not speak the 

native tongue, the state can be justified in restricting migration if it will impact the language of 

the state moving forward. In my view, the province of Quebec has a relatively strong case for 

restricting immigrants. If a large number of migrants were seeking to migrate to Quebec without 

any interest in learning their native tongue (French), then they could be justified in limiting 

migration to promote and preserve their cultural identity. That being said, Carens argues that the 

chances of a situation—like the one I mentioned above—actually occurring are quite unusual. 

Since in Carens’ case, the economic difference between states is quite small (which is not the 

circumstance that we are dealing with here), then very few people will move, let alone to states 

where their way of life differs greatly.115 Therefore, only under very rare circumstances, does 

Carens believe that states can limit migration, but even if we permit the preservation of cultural 

identity as an integral and morally legitimate interest, it is unlikely to justify immigration 

restrictions under ‘just background conditions.’116 

 
114 Ibid.  
115 Carens, pp. 285 
116 Carens, pp. 286 
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Although Carens’ response is effective in addressing the concerns over cultural 

preservation, we need to further examine the ‘objection from culture’ under background 

conditions that are less than ideal. From the start, I have stated that while using an ideal approach 

(that humans are of equal moral worth), the conditions of my approach are less than ideal, i.e., 

there are vast disparities among states. So, is there a possibility that a large number of migrants 

will move to a state which is much different from their way of life because of the promising life 

prospects they have to offer? Will this have a detrimental impact on the promotion and 

preservation of the receiving states’ cultural identity? If so, are states now warranted in 

restricting these large number of migrants from moving? Well first off, Carens’ primary 

argument stands, i.e., states are not free to exclude on the grounds of race, sex, ethnicity, or 

religion. For a state ‘to legitimately restrict immigration on the basis of cultural preservation, it 

needs to be a public culture it is morally entitled to pursue.’ So, the question is: how many 

people will enact their right to migrate and move to a state whose public culture is much 

different from their own, and will this have a severe impact on the receiving state’s culture?  

Again, similar to challenge concerning mass migration, it is relatively unclear how many 

people would utilize their right to immigrate. Most scholars who are in relative favour of fewer 

border restrictions do not seem to think that there will be an overwhelming number of migrants 

moving to developed states, let alone to states that promote a much different cultural identity. On 

the other hand, opponents of open borders suggest the exact opposite; immigration will have a 

large impact on the cultural identity of receiving states. This is an interesting claim to consider, 

but until there is actual evidence indicating that lifting immigration restrictions poses great risks 

to certain national and cultural identities—which the small amount of existing evidence suggests 

it does not— it seems counterintuitive to begin justifying objections on the grounds of 
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unsupported claims. In fact, it is more than likely that the children of migrants will assimilate to 

the national and cultural identity of the receiving state. Considering that the children of migrants 

will be put through education systems that represent many of the persistent norms of the state, 

including its native language, future integration does not seem to be much of an issue. 

From what has been stated, it seems unlikely that states can justify immigration 

restrictions on the grounds of preserving and promoting particular cultural identities. In order for 

states to be warranted in restricting immigration on basis of cultural preservation, I have used 

Carens to specify that it needs to be a public culture that it is morally entitled to pursue, i.e., that 

it is promoting cultural identities that are open to everyone within the state. Accordingly, the 

criteria for justifying immigration restrictions rests upon certain cultural aspects such as a state’s 

preservation of its national language. Carens pointed out that a small state or subcommunity (I 

used the example of Quebec) may have a case for limiting immigration if threatens to overthrow 

its native language. Nevertheless, the odds of that happening seem to be quite rare. Additionally, 

since it is relatively unclear how large numbers of migrants (if that is even the case) will impact a 

state’s cultural identity, I find it unreasonable to justify border restrictions on the assumption that 

migrants will have a detrimental impact on a states’ culture. In fact, in cases where countries 

have admitted a variety of ethnic and religious backgrounds, some evidence suggests that 

migrants have had little trouble integrating, which is perhaps due to the fact that children are 

raised in education systems that uphold primary cultural values, such as the native language. 

Therefore, I argue that unless under particular severe circumstances, like the theoretical Quebec 

case, states are not justified in limiting immigration over the pursuit and promotion of specific 

cultural identities.   
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3.2.2.1 Indigenous Rights and Existing Treaty Rights  
Due to the nature of this challenge, I have decided to dedicate a separate section on 

cultural preservation to discuss the matter of Indigenous rights and their respective treaties. In 

particular, a universal right to migrate that is unaware of Indigenous people's rights and treaties 

concerning their land and resources assuredly present some serious challenges. As such, I believe 

it is essential to devote some time to discuss the potential impact that a right to migrate can have 

on Indigenous people's rights and examine if additional action is necessary.  

Before I address this problem, however, it may be helpful to specify the issue more 

clearly. In 2010, the government of Canada endorsed the United Nations Declaration on the 

Rights of Indigenous Peoples.117 This demands that member states ought to consult and 

cooperate with Indigenous peoples on particular matters which include “legislative or 

administrative measures that may affect them.”118 As indicated by the Supreme Court of Canada, 

the purpose of the ‘duty to consult’ is to help reconciliation efforts.119 The duty to consult was 

also reached in a prior Supreme Court case. In 1997, the Supreme Court’s decision in the 

Delagamuukw case ‘confirmed Aboriginal tittle does exist in British Columbia,’ establishing 

that, in dealings with the Crown, the government must consult with and potentially compensate 

First Nations whose rights are impacted. 120 In particular, the duty to consult requires that federal 

and provincial governments establish an effective dialogue with Indigenous communities 

regarding complex government actions, and or decisions that can have a negative impact on 

 
117 Brideau, I (2019). ‘The Duty to Consult Indigenous Peoples’ Library of Parliament. Publication  

No. 2019-17-E 
118 United Nations. United Nations Declaration on the Rights of Indigenous Peoples.  

https://www.un.org/development/desa/indigenouspeoples/wp- 
content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf  

119 Brideau 
120 BC Treaty Commission. ‘A Lay Person’s Guide to Delagamuukw.  

https://www.bctreaty.ca/sites/default/files/delgamuukw.pdf 
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Aboriginal or treaty rights.121 Unfortunately, federal and provincial governments have 

traditionally ignored and failed to consider the impact of specific actions and or decisions on 

Indigenous communities.122  That said, in order to protect and promote Aboriginal and treaty 

rights as recognized and affirmed by the Canadian Constitution, it is essential that the Crown 

acknowledge its duty to consult Indigenous peoples on government conduct that may affect 

them—this includes consultation and cooperation with Indigenous communities on the matter of 

an internationally recognized legal right to migrate. 

In addition to the ‘duty to consult,’ Indigenous communities also obtain a right to land. 

This was also confirmed in the Supreme Court’s decision in the Delagamuukw case. Further, 

Indigenous rights also provide First Nations people in North America the liberty to travel, work, 

live and conduct trade back and forth across the Canada-U.S. border freely.123 An internationally 

recognized legal right to migrate can complicate this freedom because it now 

presents all individuals with the liberty to move, work, and live across national borders—thus, 

potentially undermining Indigenous peoples’ distinctive right to do so. Perhaps the most 

significant concern with a legal right to migrate, however, is that Indigenous communities 

believe that the process of Western colonialization provided states with illegitimate claims to 

their territory. Thus, a legal right to migrate might permit foreigners to settle on areas of 

ancestral land, that Indigenous communities have prior claims to. 

The issues considered in this section are concerning and likely provide some difficulties 

in justifying a legal right to migrate. However, without direct dialogue between First Nations 

communities and state government, it is difficult to address this challenge adequately. That said, 

 
121 Ibid.  
122 This certainly seems to be the case in the current Wet’suwet’en conflict. See 
https://www.aljazeera.com/news/2020/3/1/understanding-the-wetsuweten-struggle-in-canada 
123 https://www.ptla.org/border-crossing-rights-jay-treaty 
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reconciliation efforts in Canada124 have slowly begun to acknowledge the existing asymmetrical 

relationships between Indigenous people and the state. Therefore, I believe some additional 

measures may help ensure a right to migrate is compatible with existing Indigenous people's 

rights. 

First and foremost, Indigenous communities should have the right to exclude. Existing 

treaty rights grant Indigenous communities the right to govern and control their land, with the 

right to exclude being an extension of this right. Although some may contest that all states have 

the right to govern and control their territory (and, thus, the right to exclude), treaty rights are 

special rights afforded to Indigenous communities in response to the harms and injustices of 

colonialization. Therefore, the nature of treaty rights, which attest to the injustices of 

colonialization, justifies the exclusion of foreigners. Additionally, Carens' argument justifying 

the right to exclude on the grounds of promoting a morally permissible culture seems to warrant 

Indigenous communities' rejecting foreigners.125 Therefore, if a right to migrate is compatible 

with existing Indigenous people's rights and treaty rights, Indigenous communities must be 

justified in excluding foreigners.  

Second, government institutions should respect Indigenous autonomy and benefit from 

local knowledge by allowing Indigenous communities to devise, by any means, border security 

and communal infrastructure that adheres to national standards. In conversing with Heather 

Dawn Thompson, Government Affairs Director of the National Congress of American Indians, 

 
124 In Canada, reconciliation efforts are the federal government’s attempt to mend relationship ties with 
Indigenous peoples. In particular, reconciliation efforts try to address the harms caused by various policies and 
programs of colonization. For further information see: 
https://www.thecanadianencyclopedia.ca/en/article/reconciliation-in-canada 
125 See Carens argument above (pp. 72-75). Carens pp. 284-286. 
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policy theorist Sara Singleton suggests a few measures that could advance this agenda.126 

National departments of security could 'come into compliance with current law by 

institutionalizing a process for consultation and coordination with Indigenous 

governments/communities.' Conceivably, this could require the implementation of an Office of 

Indigenous Affairs and Policy. In terms of a right to migrate, the Indigenous Office of Affairs 

and Policy can construct distinct migration measures and policies that foreigners must respect. 

Concerning state measures on migration, federal institutions should also integrate Indigenous 

representatives onto planning boards and other integral committees to oversee state migration. 

Furthermore, Thompson and Singleton suggest that state governments should try to 

'formalize government-to-government relationships with Indigenous communities which permit 

Indigenous communities to directly apply for government grants that help build appropriate 

border infrastructure.'127 In my view, these grants should also provide Indigenous communities 

with funds to build communal infrastructure and capacity, in the case that, Indigenous 

communities want to expand membership to foreigners. Currently, many Indigenous 

communities lack the requisite resources and infrastructure to permit migrants to settle within 

their territory. The right to control and govern a territory usually includes the right to allow 

individuals to enter. Thus, state governments should form just relationships with Indigenous 

communities permitting them to apply for federal grants, so they have the necessary resources 

and infrastructure to host migrants if they wish.  

 

126 Singleton, S (2009). ‘Not Our Borders: Indigenous people and the struggle to maintain shared lives and cultures 
in post-9/11 North America.’ Border Policy Research Institute Publications. 106. 
https://cedar.wwu.edu/bpri_publications/106 

127 Ibid 



 

 
 

79 

These are only a few potential solutions that may help get the ball rolling with a right to 

migrate that honours existing Indigenous treaty rights. However, moving forward, much more 

work is needed to understand how an internationally recognized legal right to migrate impacts 

Indigenous people's rights and existing treaty rights.  

3.2.3 Economic Costs of the Right to Migrate 
 One of the biggest uncertainties with endorsing a right to migrate is the economical  

impact it can have. Many fear that the right to immigrate is incompatible with the economic and 

welfare systems that are present in most developed countries. Authorizing a right to immigrate 

has the potential to overwhelm and disrupt these systems, disassembling years of economic 

growth and development. However, open migration also has the potential to accomplish the 

complete opposite, i.e., to create economic growth and development. Since the economic impact 

of open migration is generally unclear, in this section I use a few well-cited reports to dispose of 

some of the central economic concerns regarding the endorsement of a right to immigrate.  

 To start, developed countries actually possess the proper infrastructure, networks, and 

resources to allow migrants to succeed and become more productive. Economist Bryan Caplan 

argues that most of the world (economically speaking) is inhospitable for wealth creation. 

Moving the average third-world resident to the U.S raises wages approximately 400%.128 

Although some may argue that the discrepancy between wages is due to the skill between 

workers, Michael Clemens argues that 60-70% of the Global pay gap depends on where you are, 

not who you are.129 When migrants move to developed states who have the appropriate 

infrastructure, networks, and resources they become much more productive than they are at 

 
128 Caplan, pp. 33 
129 Clemens, M and Lant, P (2008). ‘Income per Natural: Measuring Development for People Rather Than Places.’ 
Population and Development Review 34(3), pp. 395-434. 
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home. For example, an immigrant from Haiti working on a factory line in the U.S. is much more 

productive than he is working at home, even if he is working harder at home than in the U.S. 

Therefore, by permitting individuals to migrate, developed countries are recognizing that 

migrants are economically much more productive, and thus increase the gross world product 

(GWP). 

 In fact, many economists including, Caplan, Clemens, and John Kennan130 suggest that 

‘opening the borders’ would result in gains that equate to the gains from a ‘growth miracle.’ 

Clemens argues that if individuals were permitted to take a job wherever the estimated gains 

range from 50%-150% GWP.131 If that is indeed the case, then from a pessimists’ point of view 

admitting the right to migrate provides the planet with an extra 50% of wealth a year. Although 

most of the growth will go in the pockets of foreigners, there are numerous beneficiaries. For 

example, an increase in migrants traditionally equates to more children, which means more 

schools, which require more teachers, custodians, property management, etc. Thus, while 

immigration increases the labour supply (i.e., the number of workers), it equally increases the 

labour demand (i.e., the number of workers needed). Therefore, contrary to what many believe, 

immigration does not seem to have an undesirable effect on the nation’s economy and low-

skilled workers. The reports I have used seem to indicate that permitting individuals the right to 

migrate results in significant economic growth, and the establishment of new jobs as a result.  

Although many of the stats endorsed by Caplan seem promising, migrants mustn't endure 

exploitive working conditions. Ensuring that migrants are legally permitted to work in their host 

state will help with securing the requisite worker's rights and programs. If this additional 

 
130 Kennan, J (2012). ‘Open Borders,’ Review of Economic Dynamics Elsevier for the Society for Economic Dynamics, 
vol. 16(2), pp. 1-13. 
131 Clemens, M (2013). ‘Economics and Emigration: Trillion-Dollar Bills on the Sidewalk?’ Journal of Economic 
Perspectives 25(3), pp. 83-106.  
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measure proves migrants to be a financial burden, I argue that states are still not justified in 

restricting migration. Part of my motivation to write a thesis on the right to migrate is in response 

to the unjust discrepancies between rich and poor states. Accordingly, it is a relatively fair 

assumption that the current economic regime (which serves only its constituents and few others) 

in many developed states is not an ideal system. From the standpoint of equal moral worth, why 

shouldn't waves of migrants enter economically sufficient states, thereby assisting in a more 

equitable form of global redistribution occur? Unfortunately, to achieve this desired form of 

redistribution, some developed states may have to be willing to bear some financial burden in the 

short term. If developed states must endure some economic hardship to produce a just global 

redistribution, then it's hard to find a compelling case otherwise. Therefore, to justify 

immigration restrictions based on the assumption that permitting large numbers of migrants has a 

less than ideal effect on the nation's economy, states must demonstrate how allowing migrants to 

work and settle within their territory would have a detrimental effect on their economy. 

 Finally, some suggest that the right to migrate, or open borders in general, is 

incompatible with the welfare state; migrants become the native’s burden. Milton Friedman 

particularly expressed this view.132 Freidman argued that welfare provisions provided by 

Western developed countries would result in a flood of migrants and overwhelm many of these 

welfare systems. Freidman ultimately concluded that a state could have open borders or a 

successful welfare system, but not both. Yet, that does not seem to be the case. Even in the 

unlikely scenario that migrants become the native’s burden, there are some ‘keyhole solutions’ 

that may help reduce the economic costs and continue to allow individuals to enact their right to 

migrate. Research from the Kellogg School of Management suggests levying different taxes on 

 
132 Freidman, M (1999) ‘Q&A with Milton Freidman,’ ISIL Interview. 
https://www.youtube.com/watch?v=OHTVXKK2a0M  
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citizens and migrants. According to the Kellogg study, the ideal immigration policy for open 

borders is using different income tax codes for citizens and foreigners. Foreigners would then be 

paying an admission fee that compensates for their use of public goods that they consume. Other 

potential keyhole solutions are limiting migrants to only the most vital public services, 

establishing a set waiting period before migrants are eligible to access public services, or 

requiring migrants to pay a lump sum fee before they can apply for benefits.133 That said, I 

believe keyhole solutions should be avoided at all costs. If immigrants are paying the same 

amount of taxes like everyone else, then reducing their public benefits is unfair. Thus, only when 

immigrants have shown to have a damaging effect on the welfare system can states turn to 

keyhole solutions. Although keyhole solutions are unfair, it’s a much better alternative than 

having their right to migrate completely restricted. Therefore, concerns that migrants are the 

native’s burden do not warrant immigration restrictions and in the unlikely event that migrants 

do harm the welfare system, states should look to keyhole solutions rather than imposing 

restrictive border measures.   

3.2.4. National Sovereignty and Political Self-determination 
 Next, what about the claim that states have a legitimate right to control their lands and 

laws that govern them. Opponents of free immigration argue that the nature of state sovereignty 

entitles states to possess the power to control their borders. That is, that states have a political 

right to control the laws, and people that govern their land; determining who gets in, is an 

instance of the right to control their land and people. Therefore, it seems that the nature of 

sovereignty, which involves political self-determination, permits independent states to draft their 
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own migration policies. For that matter, it appears that the right to immigrate is incompatible 

with the identity of the modern state; let’s see if this view is accurate.  

 First, there does not seem to be an established connection between state sovereignty and 

the entitlement to control your own border. The idea that border control is essential to state 

sovereignty is, in fact, a fairly recent concept. Carens argues that the Treaty of Westphalia 

provided the formulation of the supposed ‘modern state,’ but it was not until the late nineteenth 

century when states began to regulate entry in a serious way. 134 In fact, as Carens notes, 

sovereignty itself is a relatively complex principle; it is not as simple as many theorists make it 

out to be. Federal systems consist of multifaceted arrangements of power, where the central and 

sublevel forms of government hold distinct jurisdictions of control. Consequently, the central 

government does not simply have the ‘final say.’ Sovereignty consists of the political makeup 

exercised by all levels of government in accordance with, and independent of, one another. 

Carens argues that this complex illustration of sovereignty helps establish that the ‘sovereignty 

that federal units exercise is compatible with open borders among the many units.’135 Individuals 

of a federal state are usually free to change their subnational membership despite the sovereign 

authority that many of these subnational units hold over a variety of issues. Accordingly, there is 

nothing incompatible with the idea of state sovereignty and recognizing that individuals have a 

right to migrate.  

 Arash Abizadeh further supports the claim that states do not possess the unilateral right to 

control their own borders. In his article, Democratic Theory and Border Coercion: No Right to 

Unilaterally Control Your Own Border,136 Abizadeh argues that the state sovereignty view is 
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inconsistent with the democratic theory of popular sovereignty. In particular, Abizadeh argues 

that the demos of democratic theory is in principle unbounded—justifications for border control 

are both owed to citizens of the state as well as foreigners, in a unified political institution in 

which both parties ought to participate.137 Additionally, the democratic theory of popular 

sovereignty further suggests that the most essential democratic argument—political self-

determination—fails. If we can effectively determine that the demos is unbounded in principle, 

then arguments granting political states the right to self-determination must derive the notion of 

self-determination out of a ‘global demos.’ To express that the demos is in principle unbounded, 

Abizadeh clarifies that the self-determination argument for unilateral border control is 

incompatible with the most reasonable ‘liberal and democratic arguments for the existence of 

borders in the first place.’138 Further, Abizadeh claims that to be democratically legitimate, any 

border control command needs to be mutually controlled jointly by its citizens and foreigners, or 

if it is to be considered under unilateral control, then the terms of the agreement must be 

entrusted through a cosmopolitan democratic institution.139 Since border controls impact the 

liberty of all those who are subject to it, then a state who wishes to place restrictions on outsiders 

owes those a democratic say. Therefore, the normative conventional practices of border control 

are not the correct applications of the democratic theory of state sovereignty; states do not 

possess the right to exclude migrants, at least not independently.  

 Second, in addition to state sovereignty, challengers of open borders argue that states 

have a right to avoid unwanted obligations. The state has many moral obligations to serve and 

protect its residents (i.e., upholding their human rights), by recognizing a right to immigrate, 
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states are entailed to take on the obligations of foreigners who decide to enter their territory. As 

Michael Blake notes, “we have a presumptive right to be free from others imposing obligations 

on us without our consent.”140 Thus, some believe that states have the right to close their borders 

on the basis of avoiding unwanted obligations that are accompanied by the admission of 

migrants. However, Javier Hidalgo argues that the premise of avoiding unwanted obligations is 

false; the premise consists of objectionable implications.141 Hidalgo considers the case of ‘the 

child:’ 

 Rebecca decides to have a child. Rebecca’s decision to have a child does not harm  
anyone or impose significant costs on other people (let us just assume that this decision 
does not impose any net costs on other people). Rebecca’s decision actually benefits 
other people. Her child turns out to be a flourishing, productive decent person whose  
talents benefit others. Thus, Rebecca’s decision to have a child benefits some people and  
makes no one worse off.142 
 
The case of the child demonstrates that Rebecca, by having a child, has imposed new 

obligations on other people in her state. Hidalgo expresses that if Blake’s view is accurate, that 

people have the right to refuse unwanted obligations, then Rebecca’s decision to have a child 

violates the rights of others. Even though Rebecca’s decision makes some citizens better off, and 

harms no one, Rebecca violates the rights of her citizens.143 However, in actuality, Rebecca’s 

decision to have a child does not seem to violate anyone’s rights. Hidalgo explains that Blake is 

concerned with the notion of positive obligations (to protect or aid other people) since states 

acquire new positive obligations when they admit new immigrants. Yet, if people have the right 

to avoid unwanted obligations, then Rebecca violates the rights of other people. Since it is false, 
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doi: 10.1111/papa.12012 
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i.e., Rebecca does not violate the rights of others by having a child, then it is false that people 

have the right to avoid unwanted obligations.144 Analogous to immigration, Hidalgo claims that 

Blake’s argument is not reasonable in demonstrating that states are permitted to restrict 

immigrants. Hidalgo suggests that Blake’s argument may be limited to particular cases where it 

is permissible for one to ‘refuse to bear severe burdens for the benefit of a stranger who does not 

need your help,’ but it does not justify the more general right to avoid unwanted obligations.145 

Therefore, states are not justified in restricting immigration on the basis of avoiding unwanted 

obligations.   

National sovereignty is an integral component of the state, but from what has been stated, 

I do not see how it justifies the state in limiting migration. In fact, it seems rather apparent that 

the right to immigrate is fitting with the notion of state sovereignty. Carens expressed this view 

best, claiming that within states individuals are generally free to move wherever, including 

across subnational jurisdictions. The freedom to move within a state has very little impact on the 

state’s sovereignty, even though most federal states divide their power across multiple subunits. 

Consequently, recognizing a right to immigrate is likely to have little impact on how the state 

intends to govern itself. Furthermore, Abizadeh argues that the notion of state sovereignty which 

entails the right to control your own borders is incompatible with the democratic theory of 

popular sovereignty. The democratic theory of popular sovereignty demands that states in 

accordance with foreigners, need to decide how border regulations will be implemented. Since 

border restrictions impact the freedom of both insiders and outsiders, border restrictions owe 

outsiders a democratic say as well. Hence, any border-controlled regime must be mutually 

agreed upon in agreement with citizens and foreigners. So, if it is in our universal interest to 
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recognize the right to immigrate as a human right, then it seems improbable that states will have 

the right to control their own borders since this requires a mutual agreement among their 

constituents and foreigners. Therefore, it seems that the right to immigrate neither impacts the 

notion of state sovereignty (i.e., that it is compatible with how a state decides to govern itself) 

nor is it actually an element of state control (i.e., it is inconsistent with the view of popular 

sovereignty.  

In addition to the nature of national sovereignty and its influence over border control, I 

addressed the objections that states, and their constituents, have the right to control their borders 

due to their supposed entitlement to avoid unwanted obligations. The admission of foreigners 

does in fact demand that residents obtain new obligations, i.e., to protect and promote the rights 

of migrants, but it does not entail that people have the right to avoid unwanted obligations. 

Hidalgo’s case of the child accurately reflects the objectionable implications of this claim. Since 

Rebecca’s decision to have a child does violate the rights of other people, it is false that people 

have the right to avoid unwanted obligations. There is, however, one more aspect of political 

self-determinization that needs to be examined. Out of all the objections I have responded to in 

this section, I believe the next case is particularly challenging and may provide circumstances 

where the state is justified in restricting an individual’s right to migrate. I will address this final 

challenge now.  

3.2.4.1 National Security  
 I take the issue of national security very seriously. It is the most considerable challenge 

that my opponents raise on the matter of recognizing a right to immigrate. Although national 

security is an element of state sovereignty, I believe the peculiarity of the objection requires me 

to address this challenge on its own. 
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I have mentioned throughout the previous chapters that the right to immigrate is not 

absolute. National security is an instance, and perhaps one of the only instances we have 

encountered, where the state may justly restrict an individual’s right to immigrate. Determining a 

right to immigrate recognizes that as humans we should be free in deciding where we want to 

live, and free in the pursuit of accessing life options that interest us. Furthermore, I have argued 

that the right to immigrate ought to be a legal human right, thus, claiming that states have both a 

moral and a legal obligation to recognize and protect individuals’ migratory rights. However, I 

have also argued that the primary duty of the state is to serve and protect its residents, i.e., those 

who are in their jurisdiction. Hence, while the right to immigrate grants individuals the liberty to 

move and pursue life options wherever they wish, the state must continue to uphold its primary 

duty of protecting its residents. Accordingly, national security is a principal function of any 

independent state and thus, when threatened can warrant restrictions on migration. That said, it 

may be difficult to decide what conditions warrant immigration restrictions on the basis of 

national security. 

The difficulty with the ‘national security challenge’ is its ambiguity. According to the 

U.N, national security is described as “the ability of the state to cater for the protection and 

defence of its citizenry.”146 If we consider this a comprehensive definition of national security, 

then the state is provided a considerable amount of power deciding who and what poses a risk to 

their citizenry.  If the right to immigrate is to be recognized as a legal human right, then the 

current description of national security is far too vague. The purpose of the right to immigrate, as 

mentioned throughout, is to provide individuals with the freedom of accessing a full range of life 

options. Or, to demonstrate that borders severely curtail our freedom, and in most cases—as 
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discrepancies among rich and poor states show—provide us with very few life options to pursue. 

Hence, the description of ‘national security’ needs to be reworked. For state restrictions to be 

considered just, they must outweigh the moral and legal claims of individuals. As currently 

defined, national security does not seem to fit this bill. For instance, the state can restrict 

thousands of migrants by simply stating its right to national security, when in fact, few, if any, 

actually do. Accordingly, national security, as currently described, presents far too many 

instances for a state to abuse its power, thus illegitimately restricting the rights of foreigners. 

Generally speaking, since it can be challenging to define who and what poses a direct threat to 

national security, it is difficult to see how national security justifies immigration restrictions. 

Considering that national security is a rather vague term, to justify immigration 

restrictions on the basis of ‘national security,’ the costs need to be particularly severe. So, while 

national security is an essential element of state sovereignty, it must not be abused to limit 

migration. In order to effectively justify restrictions on immigration, a state must demonstrate 

how the admittance of a particular individual or a group of individuals will have a clear and 

costly impact on its citizenry. In other words, the state may not justify border restrictions on the 

assumption that admitting migrants into their territory will result in more acts of terror or a rise 

in drug-related crimes. So, in the case of national security, the onus remains on the state to 

actively demonstrate that the migrant(s) they are omitting poses a direct threat to national 

security. Thus, to justify immigration restrictions on the grounds of ‘national security,’ the state 

must clearly demonstrate—on a case-by-case basis—that the costs of admittance are particularly 

severe. 

The primary issue I have with granting states the predetermined right to exclude migrants 

on the grounds of national security in general is it can have the adverse effect of labelling 
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migrants as dangerous. By nature, the national security challenge presumes that migrants pose a 

standard threat to society. If we permit states to exclude foreigners as a fixed right of national 

security, then the assumption that migrants can and will be a threat is preestablished. Far too 

many people fear that admitting migrants will lead to an increase in terror attacks when in reality 

terrorism is extremely rare. Although in the developed world, foreigners are responsible for most 

terrorist attacks, an American’s risk of dying in a terrorist attack is only 1 in 3,200,000.147 In fact, 

due to the rise of domestic shootings, American’s may be at higher risk to die in domestic 

attacks. Furthermore, the incarceration rate of citizens is also much higher in comparison to 

migrants. So, while foreigners do commit some crimes, they do so at a much lower rate than 

citizens of the state. In a similar vein to national security, the provincial and municipal 

governments have similar obligations; to cater for the protection and defence of their 

constituents. Since evidence suggests that foreigners tend to commit fewer crimes in comparison 

to native citizens, why do we have strict, coercive border measures when citizens are just as 

likely, if not more likely, to move from one province (or city) to another to commit a crime; 

regardless of who commits a crime, any criminal act is a threat to national security. In that case, 

how often do citizens of a country move from one jurisdiction to another and commit a crime? 

Not very often, so why should we expect that just because someone is migrating from another 

country that they are a much greater risk to national security? Instead, for the same reasons that 

one moves from one jurisdiction to another (i.e., job offer, love interest, religious pursuits, more 

opportunities, etc.) migrants move from their host country to another. Yet in the case of the 

latter, many assume they are a much higher threat to society and thus, claim they have a just right 

to restrict their entry. Therefore, the issue with granting states the predetermined right to exclude 
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on the grounds of national security is it reaffirms the belief that migrants are dangerous 

individuals. 

Moving ahead, states must be aware that many of their residents (i.e., migrants) are not 

constituents in the literal sense but play an integral part of the state and its identity. Accordingly, 

national security should no longer strictly cater ‘for the protection and defence of its citizenry,’ 

but rather to all of those who reside within the state. For instance, similar to Abizadeh’s 

discussion on border control, state security should be also determined by a more inclusive, or 

perhaps cosmopolitan order. Furthermore, to ensure that migrants are receiving the same 

freedom and opportunities as current residents of the state, states should refrain from addressing 

migrants as a security threat as they are, on average, less dangerous to society than its citizens. 

Therefore, for restrictions on immigration to be considered just, national security needs to be 

redefined. National security, as currently constructed, provides the state an abundance of power 

that, in turn, creates an excess of injustices on migrants utilizing their freedoms to pursue new 

life options. Therefore, states are justified in limiting migration, but only if they can actively 

demonstrate how admitting individuals produce direct harm to society. Unfortunately, the current 

description of national security provides little insight into what is considered a "national threat," 

therefore, national security, as currently defined, does not justify migration restrictions.  

3.3. Conclusion 
 
 In this chapter I have argued that states do not, generally, have the right to justify border 

restrictions.  Although there are some rare cases where the state can be warranted in limiting an 

individual’s or a group of individuals right to migrate, the costs need to be particularly severe. 

However, in most cases, there are other affordable solutions that the state should implement 

before seeking migration restrictions. For that matter, I claim that the right to migrate as a legal 
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human right is compatible with the notion of state-sovereignty and its progressive success as an 

independent establishment. 
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Conclusion 
 

This thesis aimed to demonstrate that, as free and equal human beings warranted of equal 

moral worth, we ought to have a legal human right to migrate. The idea that we have a legal right 

to migrate rests on the notion that human rights consist of moral and legal aspects. Although the 

discourse on the nature of human rights has traditionally focused on its formulation as either 

moral or legal rights, there is enough evidence indicating that human rights consist of moral and 

legal aspects. In particular, human rights, in essence, refer to rights by virtue of our humanity 

(the moral aspect), but also increasingly require a state system that aims to uphold and protect its 

standards (the legal aspect). Accordingly, if we can provide a sound moral account for the right 

to migrate, we should push for its recognition in law. Since the right to migrate significantly 

improves our individual freedom to pursue a full range of life options, which is of universal 

interest, a moral account securing the right to migrate as a moral human right is determined. 

Considering that moral human rights require the establishment of a state and its legal 

mechanisms to acknowledge and uphold the right's function unless recognized in law, the right to 

migrate lacks its practical efficacy. Therefore, in this thesis I concluded that unless under 

particularly severe circumstances, individuals have a legal right to migrate.  

The idea that migration (freedom of movement) improves a significant, universal aspect 

of our lives was first proposed—at least to my knowledge—by Joseph Carens. In this thesis, I 

used Carens’ account to illustrate that expanding freedom of movement to move across state 

borders is essential to our freedom as free and equal beings, and also helps address many of the 

inequalities we find between states. Although Carens’ argument presents a strong case for a 

migratory right, I argued that it needs to be supplemented with Oberman’s notion of a human 

right. To establish a moral right to immigrate, I claimed that an ‘interest account’ is required. An 
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interest account stipulates that rights are formulated in universal interests which are significant 

enough to generate duties on the part of others. In this thesis, I used Kieran Oberman to 

investigate the interest account of a moral human right to immigrate. I argued that Oberman 

accurately described the various universal interests provided by the right to migrate. For the 

purpose of this thesis, Oberman’s account was adopted to reaffirm the existence of the right to 

migrate, by virtue of our humanity, as a moral human right. 

In Chapter II, I explored the primary development of this thesis: the recognition of the 

right to migrate as a legal human right. I have taken this approach because of the contemporary 

norms in the world we currently inhabit. Unless human rights obtain enforcement via legal 

mechanisms, the rights' practical efficacy falters. For human rights to be effective, the legal 

devices at the international and domestic levels need to provide the appropriate systems that 

compensate for its deficiencies as a moral right. I claimed that the most effective way to legalize 

the right to migrate is to first recognize it as an international legal human right (ILHR). Since 

ILHRs are becoming increasingly constitutionalized, the idea of state sovereignty is now 

conditional on the state’s ability to protect and uphold its citizens' human rights. Therefore, if the 

right to migrate is going provide individuals with the freedom to pursue a full range of life 

options, institutions must a) recognize this right, and b) provide a stable basis for its integration 

into society.  

It appears that there is a strong correlation between moral human rights and legal human 

rights. Although there is some deviation between MHRs and ILHRs, Jesse Tomalty indicates, in 

large part, that the function of ILHRs is to provide their corresponding MHR with legal 

expression and force. Further, it is apparent that ILHRs can deviate from their analogous MHR, 

provided that the ILHR deviates in such way that it further promotes the enjoyment of its MHR. 
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This can be especially helpful in ensuring that states conform to their background duties when 

they cannot meet the demands of the right to immigrate.  

In Chapter III, I responded to some of the primary challenges that have been raised 

throughout the years in response to open border claims. Of the considered challenges, none in 

particular effectively demonstrated that the states have a general right to exclude. In some special 

cases, states may restrict entrance, but more often than not there are other solutions that the state 

should take before they are granted the right to exclude.  

Moving forward, this thesis recommends that literature on the topic of migration 

continues to examine the moral and legal aspects of a human right to migrate. Although this 

paper and others pointed to throughout, claim that, as free and equal human beings, we have the 

right to migrate, few others acknowledge this plea. This is unacceptable; the moral argument 

justifying the right to migrate as a moral human right is sound. Therefore, more academic 

involvement on the matter is required, granting individuals the right to migrate can begin to 

address many of the inequalities across the globe, considerably in terms of opportunity. The goal 

of this thesis is to actively demonstrate the significant universal freedoms a right to migrate 

provides in accessing a full range of life opportunities. However, for this to be effective, 

literature on the topic of migration needs to influence policy. For, I have argued that the right to 

immigrate needs to be a legal human right. Yet, until various state and policy actors come in 

accordance with one another at the international level, the right to migrate remains ineffective. 

Thus, in addition to reiterating the significant universal freedoms a right to migrate provides this 

thesis aimed to dispose of many of the considerable challenges a right to migrate faces. 

Unfortunately, the impact of a global state that endorses a right to immigrate is uncertain, but it 

cannot be any more unjust than the one we inhabit today. Nevertheless, I hope this thesis has 
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provided some solutions in bridging the disconnect between those in favour of migratory rights 

and those opposed to it.  

Overall, in this thesis, I restated the moral aspect of endorsing a right to migrate. As it is, 

the world today requires us to turn to our legal mechanisms to ensure that our human rights are 

adequately upheld. Thus, if we want the optimal conditions for the right to migrate, it requires 

that international and domestic institutions provide the necessary infrastructure; ultimately, this 

entails recognizing the right to migrate as a legal human right.   
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