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This thesis is an investigation of the treatment of culture in existing international 

trade agreements. It commences with an examination of trade-culture linkages and the 

treatment of culture by the Canadian govemrnent and by international trade agreements. An 

examination will follow of specific criteria that determine the course a cultural dispute may 

follow in order to reach resolution. Case studies of four recent cultural trade disputes are 

examined in light of those criteria which provide evidence to support the argument for clear 

d e s  and policies on how culture should be treated within the realm of international irade. 

The thesis concludes with a number of options for the future treatment of culture in an 

effort to avoid m e r  disputes and to pmvide cultural industries with greater means to 

decide whether to venture out into the world or to stay ai home. 
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Introduction 

At the beginning of the Zlst-century, Canadian cultural industries face uncertain 

futures as they decide whether to venture out into the world or to remain primarily at home. 

Factors such as increasing economic interdependence, mass communications, and rapid 

technological developrnents, combined with the effects of international trade agreements, are 

influencing cultural industries increasingly to become more global.1 At the sarne time, these 

industries are encouraged to remain significant playen in the century-old struggle to 

promote Canadian nationdism in an effort to instill in Canadian citizens a sense of culture 

distinct from that of the rest of the world. The future holds the same nsk regardless of the 

option the industries choose: great economic gains or significant economic losses. Their 

future rests in part on the debate and concem over the conflict between the treatrnent of 

culture - or lack thereof - in international trade agreements and the treatment of culture in the 

current Canadian govemment policy framework. A number of disputes between Canada 

and other countries, the most recent and most widely covered in the media being Canada's 

unsuccessful defence against the US challenge at the World Trade Organization (WTO) 

over its magazine policies, justifj concems of Canadian cultural industries over the lack of 

clear policies and rules on how cultuml products and services should be treated within the 

reah of international trade. 

This thesis examines the heart of the debate between culture and trade: how culture 

fits or does not fit into existing international trade agreements. It commences with an 

examination of the trade-culture lidcages and the treatrnent of culture by the Canadian 

govemrnent and by international trade agreements. This is followed by examination of a 

number d speciac critena that determine the course a cultural dispute may foiiow in order 

to reach resolution. These critena include forum-shopping, the M n g  of issues, and 

method of resolution. in a comparative h e w o r k ,  case sh>dies of four recent culturai 

'John T .  Rourke, Inrematiortul Politics on the World Stage, 167. 
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disputes are examined in light of those criteria which provide evidence to support the 

argument for clear d e s  and policies on how culture should be treated within the realm of 

international trade. The thesis concludes with a number of options for the hiture treatment 

of culture in an effort to avoid further disputes and to provide cultural industries with greater 

means to decide whether to venture out into the world or to stay at home. 

ûver the last cenhuy, Canada has developed a massive infrastructure of policy and 

administrative support for the cultural industries in an effort to address the significantly 

greater comparative advantage of US products. These policy instruments have assisted and 

enabled the cultural industries to create and produce distinctly Canadian cultural goods and 

services in an increasingly cornpetitive environment. Simultaneously, the international 

economy has been liberalking trade and investrnent resulting in varying impacts on different 

sectors of the economy - except for the cultural sector which has effectively been sheltered 

or exempted from this process. It is within the liberalizing environment that the cultural 

policies are being reevaluated as to their effectiveness in obtaining their stated goal. It is 

the contlict between the relatively static Canadian cultural policies and the dynarnic 

international trade rules which has been a significant contnbuting factor to an increasing 

number of disputes over culture and trade. 

In an effort to address the applicability of trade rules to cultural policies, parties to a 

dispute strategically assess international trade mechanisms for their use and effectiveness. 

The three criteria of forum-shopping, framing of issues, and method of resolution, emerge 

in this assessrnent and determine the course in which a dispute may follow in order to seek 

a favourable outcorne. These criteria offer a number of options to assist the parties in 

determinhg the camphance or contravention of a policy with a trade d e ,  and its 

maintenance or withdrawal on that basis. 

Disputes emerge at the commercial level where a government policy or regulation 

does not permit a desired action by one or more of the commercial parties involved. Parties 

to a dispute initially attempt to negotiate conciliation at the bilateral level between 



governments and/or between the commercial interests. However, once negotiations break 

d o m  at the commercial level, parties forum-shop for resolution within the regional Free 

Trade Agreemenmorth American Free Trade Agreement (FTA/NAFTA) and the 

multilateral WTO. Under the regional model, the cultural exemption can be used to jusm 

the Canadian policy or regulation in question. However, the exemption is accompanied by a 

nght of retaliation which has caused much disagreement among the FTA/NAFTA 

signatories as to the interpretation of its definition. Under the multilateral model, the issue 

cm be taken to the Dispute Settlement Body (DSB) and hrther to the Appellate Body (AB) 

at the WTO for judgment against a ümited number of culture-specific trade rules. The 

United Nations Educational, Scientific and Cultural Organization (UNESCO) has also been 

a forum fiom which to choose, however, complainants are reluctant to tum to W C 0  as 

its scope has not yet significantly expanded into the world of international trade or trade 

liberalkation. As countries currenily have two real fora from which to choose, forum- 

shopping incites a number of questions. How do these particular fora encourage or impede 

trade disputes over culture? What is the critical hctor that leads the aggrieved country to 

choose one forum over another? Are there significantly different benefits in this puauit? 

How effective are each of the fora in obtaining resolution? and how binding are those 

resolutions? 

Once a fora is chosen by the cornplainant in which to challenge the issue, both 

parties to a dispute can then determine how to frame the issue in order to reflect their 

interests. The issue can be treated as a dispute over access to a dornestic market whereby 

bilateral conciliation can occur between govemments or the commercial parties. Within the 

regional model, the ongoing debate over the definition of the cultural exemption presents an 

interesthg challenge to bilateral trade negotiators to find a way to work through the confiict 

between policy exemption and d e s  enforcement. The challenge that plagues trade 

negotiators in the multilaterai fora is whether trade in culhue should be considered trade in 

goods or sewices under the General Agreement on Tariffs and Trade (GATï) or the 



Gened Agreement on Trade in SeMces (GATS). The challenge is complex when a 

cultural output such as a book can be considered a good but the publishing, distribution, and 

marketing of that book can each be considered a service. For example, in the magazine case, 

Canada's argument identified magazines as goods, but isolated advertising as a service. The 

US argued that the marner in which Canada enacted Bill C-103, which imposed an 80% 

excise tax on the revenues of foreign split-mn magazines, constituted a violation of rules for 

"substitutable goods". The key questions for tmde negotiators is how to decide the most 

effective way to £rame the issue as cornpliance or contravention of a rule in an international 

trade agreement? How does the fonim affect how the parties to a dispute frame those 

issues? In turn, how does the framing of the issues impact the ultimate resolution to the 

dispute? 

The decisions made within the criteria of forum-shopping and framing the issues 

directly impact the method of resolution. Depending on the forum chosen, the method of 

resolution can be compromise via bilateral conciliation or binding, precedent-setting 

judgment via dispute senlement bodies in the bilateri or multilateral trade fora. Bilateral 

conciliation can resul t in a commercial co-venture be tween Canadian and non-lanadian 

companies, an amendment to a govemment poîicy, or an exception from that government 

policy. This method of resolution changes the govemment policy environment and the 

cornpetitive environment in which the cultural industries work. Resolution via FTA/NAFTA 

has the potential to clarify the definition of the cultural exemption or at the very least could 

result in a binding decision by the NAFTA dispute settlement mechanism. Whereas within 

the multilateral fora of the WTO, the method of resolution is by far the most strict in terms 

of the binding decisions by the Dispute Settlement @SB) and Appellate Bodies as weU as 

the surveillance rnechanism that ensures compiiance to those decisions. 

Trade negotiators mut assess these cnteria to determine what degree of risk they 

are willing to take, as weii as the level of impact they hope to achieve, in order to obtaia 

resolution to the dispute over a cultural policy or policies and international trade d e s .  



Ultimately, the parties involved in a dispute hope to achieve a favourable resolution in a 

timel y and cost effective manner. There is a bigh level of flexibility via bilateral conciliation 

as negotiations are not restncted to the rules-based fornulas and procedures within 

international trade agreements. However, the impact of bis method is likely to be limited to 

the specific companies within a cultural industry and/or the govemments involved. There is 

a higher degree of risk involved in seeking a dispute settiement body decision as it is 

possible that the outcome might not suit the interests of the cornplainant as weli as the 

defendant. The impact of either the bilateral or multilateral method of resolution extends to 

either the ET+A/NA.FTA signatories or al1 of the WTO member countries. 

Out of the over haif a dozen cultureltrade disputes2 over the last two decades, this 

thesis will analyze four specific disputes: Borders Bookstore, Country Music Teievision, 

PolyGram Filmed Entertainment, and S's Illustruted. These specific cases were chosen 

because they involve four dinerent cultural industries and each case has unique 

characteristics with respect to the forum chosen to debate the dispute, how the issues were 

framed within that fonim, and the method of resolution. These case studies will examine the 

policy and administrative context in which each dispute emerged and how the three criteria 

were assessed in order to reach a resolution. The case studies will also examine 

cornmonalties among the disputes and how the resolutions altered the environment in which 

Canadian cultural industries operate in relation to trade liberalization. Finally, the case 

studies will assess the impact of the resolutions upon the debate over how culture fits or 

does not fit into existing international trade agreements. 

In light of the evidence examined in the case studies, the final chapter will outline 

three options for the hiture treatment of culture in trade agreements. The first option is to 

accord the same treatment to cultural goods and services as is accorded to goods and 

services of any other indusûy. Secondly, culture-specinc d e s  could be appended to 

existing international trade agreements entailhg extensive negotiations to determine which 

2Tbe other culîwe/üade dUpues include satellite broadcasting, neighbouriag rigbts, censorship, content 
classifications, and the V-Chip. Acheson and Made, Much Ado Abouf Culfure, 11999. 
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articles, cultural industries, and goods md services would be affected and how they would 

be a£fected. Thirdly, a new sectoral instrument or treaty could be established to govern trade 

in culture perhaps to be governed in the WTO or outside traditional trade forums in 

UNESCO. Either of the rhree options would provide Canada's cultural industries with a 

greater means to decide whether to becorne global or remain domestic. 



CHAPTER 1 

Competing Conceptual Frameworks: 1s Culture Special? 

British critic Raymond Williams accurately noted almost twenty years ago that 

'culture' is one of the two or three most complicaied words in the English language.3 A 

popular view of culture is one of symphony concert halls and art galleries filled with well- 

dressed, weil-bejeweled, wealthy patrons. In reality, culture is indeed associated with 

museums, galleries, and concert halls, but it is not something restricted to the wealthy. We 

are al1 immersed in a culture at every moment of any given day, whether we are aware of it 

or net? Hundreds of definitions have been developed and have contributed to over a 

century of debate in Canada, only to succeed in determining that formulating the answer is 

difficul t . 
In their 1974 examination of the Canadian penodical publishing industry, Litvak and 

Maule rely on a definition used in a Canadian government-comrnissioned study: 

Culture is not simply the arts, architecture, films, books, sculpture and paintings of a 
nation. Culture is the historically developed values and patterns of behavior 
coveting the whole range of human activity. Quite simply, the culture of a people is 
its entire way of life.5 

At a public conference in 1997, career 'culturecrat', Bernard Ostry, apparently had m t  yet 

developed a concise definition when he quoted from his 1978 book nie Cultural 

Connectiun: 

Culture, however we define it, is centrai to everything we do and think .... It is the 
world we have created and are still creating; it is the way we see that world and the 
motives that urge us to change it .... It is the element in which we liveb6 

in another collaboration, Maule again contributes to a recent attempt to hirther develop the 

definition: 

3 ~ c h a e l  Dorland, "introductionn in The Cultural Industries Ui Canada, x. 
4WiUiam m e r ,  Internatiotual Relations: Geopolitical ond Geoeconomic Cunflict and Cmperutim, 1997, 
170. 
S ~ i ~ a k  and Maule Culnuol Soveteignty: The Time md Reah's Digest Case in Canada, 1974.2. 
6&mard Ostry, Culture and Trade: Oiie Policy/No Options" in Cdr~e~Traàe QUMdOry, 1998.18-9. 



... culture embodies a group of people engaged in cornmunicating, sharing 
experiences, and interacting under a mived structure of focmal d e s ,  values, and 
uncodified noms of behavior. Rules are interpreted and contlicts resolved by 
reference to formal and informal institutions wiihin the culture. History matters, and 
cultures generally thicken over time as a relevant past develops to constrain and 
inform.7 

Regardless of how elusive the definition for 'culture' may be, it was linked to 

'industry' in the 1940s by Horkheimer and Adorno in reference to the US film and 

television industry. The culture industry represented an extension into the realm of leisure 

the capitalist organization of assembly-line-based work. This extension blurred distinctions 

between work and leisure, life and art, original and copy, real and fake, authentic and 

inauthentic. Although their study went largely unread for thirty years, it was rediscovered in 

the 1970s by analysts of conternporary mass culture who argued that the capitalist 

organization of theatre, publishing, film and television production rneant there was not 

simply one culture industry, but rather a plurality of cultural industries that exhibit pecdiar 

characteristics of high initial development and production costs and continuous 

consurnption. This analysis generated new research approaches and topics for empirical 

investigation and found its way into Canadian university departments and public policy 

discourses."e analysis has perpetrated debate over which sectors could be considered 

'culturd industriest,%oreover, the inherent contradiction that lies within the term cultural 

industries has perpetrated debate as to whether they are more industrial than cultural or the 

other way around. 

Given the debates over 'culture' and the 'cultural industries', it can be argued that the 

relationship between culture and trade is based on two contradictory tenets: 1) protectionism 

and 2) liberalkation. Whereas culture is often considered to be a nation's soul, a way to 

express an identity, and something not for export, it lends itseif to protectionist or nationalist 

7~cheson and Made, Much Ado About Culture: North Ameriean Trade Disputes, 1999,7-8. 
8Michael Dorland, "Culturai Industries and the Canadian Experknce: Reflections on the Emergence of a 
Field", in The Cultzual Industries in Canada, 1997,359. 
%e sectors typically included are: book and magazine publishing, film, video, radio, and television, and 
sound recordings. While the Canadian federaI government includes newspapers, Ontano has also typically 
included the commercial theatre sector. More m n t i y ,  the dennition is king extended to including the 
emerging digital or multimedia sector. 



d e s  and govenunent intervention. Trade, on the other hand, aims to create a level playing 

field, so industries, including cultural industries, of al1 nations can contribute, evolve, 

intenningle, and even merge as an amalgam of many components in accordance with market 

forces without govemment intervention. Cultural nationalists are concemed that 

intemational trade agreements are creating unfavourable conditions as they liberate countries 

from economic rules and regdation. Specifically, cultural nationalists are concemed that 

increased foreign investment will lead to foreigi dominance, less access to domestic markets 

for products of Canadian-owned companies, less control over the creative process and the 

unique Canadian content of their products, and potential loss of cultural sovereignty.10 

Notwithstanding, these agreements also have the potential to allow them to increase their 

own foreign investments, increase their own exports, increase access to valuable outside 

contributions to the creative process, and increase the international exposure of unique 

Canadian products. 

The free market approach challenges the argument for a distinct nation-state by 

airning to create a level playing field so al1 nations cm evolve and intermingle economically. 

Trade liberalization holds that dismantling economic barriers creates growth that is 

automatic and self-sustaining. If the adjustrnent process is lefi to run its full course, the 

resulting conditions will create more efficient and productive industries in the long terrn." 

Simply stated, the d e s  of the market will determine the value of an industry regardles of 

whether that industry produces books or T-shirts. The ideological debate pits those who 

regard the cultural industries and their products in purely economic terms against those who 

consider them to have enough national importance that regulatory and Iegislative measures 

are required to defend them. The free market approach dismisses those industries requiring 

regdatory and legislative measures as economically inefficient.12 

Io0ntario, The Business of Culture, 1995,65. 
llRiCVdo Grjnspun and Muwcll A. Cawron, The Political Ec~luuny of North Amricon Free Trade, 
1993, 83. 
12Liss leffiey, "Private Television and Cablen, in Michael Dorland, The Cul~crul Induties in Canada, 212 



At the start of the Zlst-century, it can be argued that such industries as film and 

video, broadcasting, music and sound recording, and publishing, are no longer infiuenced by 

nationalist tendencies but instead, are increasingly influenced by international regimes as the 

increasing nurnber of bilateral, multilateral, and plurilateral trade agreements attempt to 

establish a level playing field in terms of trade and investments among nations. As the 

agreements attempt to maximize the liberalization of trade and investrnents, they also attempt 

to rninirnize protectionist measures by various nation-states. The source of concem in the 

pursuit of liberalization is that liberaikation of trade and closer integration of the world 

economy may lead to a "race to the bottom", as countries with higher standards will be 

forced to lower hem if they want their f i s  to remain cornpetitive with those in 

industriaking countries. Therefore, as cultural industries provide the means to promote, or 

create a Canadian, or national identity,l' current protectionist measures within international 

trade agreements attempt to retain high Canadian standards as well as to retain an 

independent or separate sense of community and political independence. Many countries 

regard trade liberalization carefully on the grounds that the international trade agreements 

involve a loss of national çovereignty.14 The contlict between the governrnent's own 

protectionist measures, measures within international trade agreements, and the cultural 

industries lies within the argument that a more market-oriented order leads to a more 

efncient allocation of resources and therefore, provides the key to future economic growth 

and prosperi ty . l5 

This conflict has raised a number of questions that have been and continue to be the 

driving force behind a century of debate and policy-making in Canada. Are the cultural 

industries purely culturai or essentially economic? Are they a bit of both? Should and do 

they need to be treated differently than any other industries within the world's ecowmy? ff 

so, how a n  specific treatment of culture be included in international trade agreements and 

l3~ichard Gwyn, Thc 49th Parada: Canaah in Nonh America, p. 143. 
14~ohn T.  Rourke, International Politics on the World Stage, p. 46. 
15~ichard Stubbs and Geoffrey RD. Uoderhill, Political Ecomny and the Chumghg Gluhl Order, p. 158. 
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be taken into acmunt in international trade dispute senlement? The reaiity is the 

overwhelrning presence in most countries of the products of the US cultural industries 

(entertainment industry). The value position is whether culture is sornething that should be 

subject to Cree irade pnnciples in the same way as any other comrnodity.16 

The Instruments of Culture in Canada 

Successive Canadian governments throughout the 2Oth-century, have developed, 

promoted, and sustained protectionist measures for the cultural industries. The current 

Canadian cultural policy framework was developed on the basis of w hat Acheson and 

Maule terrn 'the nationalist view' which stresses that culture is different from other economic 

activities and iîs goods should be treated differently than the treatrnent of steel or T-shirts. 

The view purports that govemment has a responsibility to ensure that its citizens have an 

opportunity to read, hear, and watch the creative works of other fellow citizens.I7 It is 

therefore in the public interest to have access to, and to support, distinctiy Canadian cultural 

products in order to provide a counterweight to the culture carried by commercially stronger, 

non-Canadian (primarily US), cultural products and distribution channels. The factors 

governent has traditionally used to support its nationalist argument include Canada's 

limited market sue due its sparse and dispersed population, cornpetition from imported 

content due to Canada's proximity to the US, greater comparative advantage of imported 

goods on Canadian cultural industries and Canadian jobs, and the benefit attributed to 

goods trading within a common North American language. In the absence of Canada's 

cultural policies and programs, nationalists argue that sovereignty and national unity would 

be undermined without ensuring freedom of expression, choices and access to Canadian 

cultural products.18 

l6~uss Media ond Free Triade, McAnmy and Wilkinson, 1-2. 
17~eith Acheson and Chktopher Ma&, Intenratiml Trade Agreemem and the Cultural Industrie, 1995. 
1. 
lBICeith Acheson and Cbristopher Maule, Battlefields in Cultural Policy. 1999, 157. 
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Although the specific issues that have evolved over the last century are varied, the 

main content of the debate has revolved around the ways in which the preponderance of 

foreign (namely American) cultural products may adversely affect Canada and Canadians. 

Refemng specifically to the Canadian magazine industry as an example, the forces of "the 

puritanical, the economic and the nationalist" have been allied since the hem of the last 

century in their concems within al1 Canada's cultural indusîries.ly The puritanicd concem 

over the effect of salacious and immoral Arnerican magazines might have on the values and 

attitudes of Canadian youths has weakened as the number of foreign, mostly American 

magazines present on Canadian newsstands has increased to over 80% of dl magazines on 

Canadian newsstands." The economic concern was over a major Canadian indusy, 

magazine publishing, which employed thousands of writers, artists, lithographers, printers, 

etc. Without assistance, the industry would be severely weakened and those jobs would be 

threatened. The nationalist concem over losing a vehicle of Canadian cultural identity and 

agency of national communication to unfair comparative advantage from American 

penodicals has remained a focal point since the debate began at the start of the last 

century.2 In developing cultural policy in Canada, it has been noted that successive 

national govemments have intervened in the cultural industries as a means of addressing 

those concerns. 

Govemment has also employed the concept of 'merit goods' - goods that hilfill a 

public purpose but perhaps cannot be adequately supplied without govenunent 

intervention22 - in order to justify its intervention in the cultural industries as it does for the 

provision of national defence and public safety. Rabinovitch cites a oumber of governrnent 

sources that equate culture with security including the 1951 Royal Commission on National 

i%ary Vipond, The Mas Media in CoMdo, 26. 
2oIkpartment of Canadian Heritage New Release, Oaober 8,1998. 
2 1 ~ a r y  Vipond, 26. 
22~aniel Schwanen, A Matier ofclwice: Toward a More Creative Canadian Polky on Cdture, 9. 



Development in the Arts, Letten and Sciences and the 1961 Royal Commission on 

Canadian cultural nationaiists often cite statistics to justiQ govenunent intervention 

in the cultural industries, for example: 

60% of dl English-language television programming available in Canada is non- 
Canadian, reflecting the importation of many American charnels and programs; 
70% of the Canadian book market consists of imported books; 
86% of prime-rime English-language drama on Canadian television is foreign, 
mostly from the US 
95% of feature films screened in theaters in Canada are foreign; and 
83% of the Canadian newsstand market consists of foreign magazines? 

Unfortunately, these statistics also neate an impression of cultural dependence without a 

sense of what is a reasonable benchmark against which to compare Canadian 

perfonnance.s Another perspective is also possible in that statistics which better reflect the 

successes in Canadian cultural industries could not only be used to convince policy-maken 

of the economic contributions the cultural industries make to the country, but could also 

help to convince Canadian citizens of their economic and cultural contributions to society. 

For example, 

Film and television production increased from $1.5 to $3 billion between the 
years 1992 to 1998;*6 
In 1997, Canadian periodicals had more than a 50% share of the domestic 
market; 
in 1995, over 400 füm and television productions were certifïed by the Canadian 
Audio-Visual Certification Office (CAVCO) with total accumulated budgets of 
$1 billion - a significant increase fkom 1974 when CAVCO certified only 3 
films with budgets totaling $1.5 million; and 
Canadian-authored books accounted for 46% of Canadian publishers' sales in 
both official languages in 1994.n 

Federal intervention in the cultural industries cm be divided into two distincl parallel 

yet overlapping environments: establishment of Canadian public institutions; and the 

development of affirmative federal support instruments. The development of Canadian 

%ctor Rabhovitch, "Social and Economic Rationales for Domestic Cultural Poiicy" in The 
Culture/Tra& Quandary, 1998,26. 
24ibid., 30. 
25~eilh Acheson md Chnstopher Made, Much Ado uhuf Culture: North American Trade Dispules, 1999, 
21. 
26"~ulturen in TIME, August 9, 1999.57. 
2 7 ~ i ~ t ~ r  Rabinovitch, 33. 



cultural policy initially centered around the creation of several publicly owned crown 

corporations and agencies including the Canadian Broadcasting Corporation (CBC), 

National Film Board (NFB), Canada Council, Canadian Radio-television and 

Telecommunications Commission (CRTC), and Telefilm. The creation of this symbolic 

en~ironment~ was accompanied by the creation of a complex system of statutory legislation 

establishing the mandates of the corporations and agencies, and the parliamentary 

cornmittees and ministries responsible for overseeing thern. A number of royal 

commissions and task forces have also played significant roles in determining the fedeml 

govemments' role and level of intervention in the cultural industries including the 1928 Aird 

Commission, 1951 Royal Commission on National Development in the Arts, Letters and 

Sciences, the 1961 Royal Commission on Publications, and the 1994 Task Force on the 

Canadian Magazine industry. 

The development of this institutional infrastructure was accompanied by the 

development of a wide variety of federal policy instruments including legislation, regulation, 

subsidies and incentives prohibitions, penalties and quotas, and taxation measures. 

Unfortunately, most often than not, federal govemment intervention in culture was a reaction 

against a significantly greater comparative advantage of US products as well as a reaction to 

crises in the cultural industries. In light of recent cultuml disputes, especially Canada's 

defeat at the WTO against the US challenge to specific cultural policies, a third environment 

may be emerging as Canada re-evaiuates its institutions and instruments as to their 

effectiveness in the face of potential trade disputes as well as to their consistency with 

continued trade liberalization. 



The Treatment of Culture in International Trade Agreements and Regimes 

While the Canadian govenunent was busy developing a complex system of cultural 

support, the international economy has been busy l ibeWng international trade and 

investment. Liberalization has occurred in a number of steps starting with tariff reduction in 

a senes of multilateral negotiations (strongest in the 1950s and 1960~)~" elimination of 

nontariff barriers, and most recently extending from trade in goods to trade in services and 

intellechal property. Within the different modes of negotiation, the impact on different 

sectors of the economy has varied depending on the Pace of liberalization in those particular 

sectors. Sectoral variations in liberalization have been related to the specific characteristics 

of industrial production, particularly the market-based ability of producers to adapt to 

import competition.30 The sectors of agriculture, textiles, steel, and aircmft have been 

sheltered from the extensive liberalization experienced by other areas of rnanufacturing, 

while special arrangements negotiated for financial services, telecommunications, and 

information technology have allowed these specific sectors to liberalize more quickly. 

A noted exception from the extensive iiberalization process has been the cultural 

sector. This secior has traditionally received distinct treatment in the liberalization process 

in that it has fundamentally remained largely shielded or exempt bom trade agreements at 

the bi- and rnultilateral levels, aside fiom a few specific provisions. These provisions 

include the cultural exemption in the FTA/NAFTA and the exception for screen quotas from 

the general prohibition against quotas as an instrument of commercial policy in the GATï 

1947. This distinct treatment has caused the sector to expenence a limited impact from the 

liberalization process w hic h has established disciplines on such trade policy instruments as 

tanffs, quotas, subsidies, or state-trading. An examination of this treatment reveals three 

differeot models within and outside of the trading system and beyond which offer the 

cultural industries signincantly distinct and limited likralization possibilities: the bilateral or 

29Stepben D. KNner, International Regimes, 1983, =S. 
301bid., 237. 
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regional model of the FTA/NAFTA, the multilateral model of the GA'IT/WTO, and a model 

outside of the trading environment within UNESCO. 

The Bi&atemI ModeI: 

The primary objective of the bilateral trade agreement of the Canada-US FTA in 

1989 and its successor, the NAFTA in 1994 was to gain further benefits in ienns of 

secured, enhanced, and enshrined market access to the US and Mexican markets for the 

purpose of domestic economic growth and development.31 The agreements, fimly lodged 

within the structure and values of the multilateral GATT system, are the outcome of a 

common desire, to differing degrees, for the parties to decrease tariff and non-tariff barriers. 

The bilateral model is much more explicit than its rnultilateral counierpart in its 

treatment of culture in that continued governrnent suppon of cultural industries is permitted 

through special m e a s ~ r e s . ~ ~  The first hvo measures of significance within the NAFTA set 

out the terms of the cultural exemption and retaliation provisions carried over from the FM. 

The fmt paragraph of Article 2005 sets out which specific enterprises "are exempt from the 

provisions of [thel agreement except as specifically pr~vided".~~ In order to obtain this 

exemption, Canada was required to agree to the inclusion of the second paragraph that States 

either country 'may take measures of equivalent commercial effect in response to actions 

that would have been inconsistent with this Agreement but for paragraph 1.' if these 

paragraphs are taken literally, the nght of retaliation actually contradicts the exemption in 

that it penalizes the non-respect of obligations £rom which the Parties are exempted.34 

31~avid Lcyton-Brown, "North Amencan Fne Traden, in Stubbs and Underhiil, Political Economy and the 
Changing Global Order, 1994,357. 
32Canada. North America Free Trade Agreement An ûverview and Description, Himights: Culhiral 
industries. 
33Article 2005(1) exceptions relate to trade and investment are a commitmcnt to eiiminate tariffs for goods 
that are inputs to the culrural industries; a requirement that those Foreign companies that had to divest 
thernselves of certain assets in Canada because of foreign ownership restrictions in the culnual industries be 
assured of fair market value for their assets; and the removal of a resîrictions that magazines must be typeset 
and prinling in Caaada for a Company to be able to deduct advertising in the magazine as a business expense 
in Canada 
3 4 ~ e x  2106 of the NAFïA provides that any measure adopted or maiatained with respect to culturai 
industries and any m e m e  of equivalent commercial effect taken in response simil be governed under the 
agreement exclusively in accordance with the provisions of the CWïA and that the tights and obligations 



Amcle 2ûû5 is of specific concem to Canada's cultural industries because it exempts 

thern fiom the agreement except for four very Iimited exceptions regarding tariEs for goods 

used as inputs to cultural industries (Article 401), assurance on the sale of a foreign-owned 

cultural indushy will receive fair market value (Article 1 6 0 ,  copyright payments are made 

for the cable redistribution of distant signals (Article 2006), and removal of the requirements 

that magazines must be typeset and printed in Canada in order to deduct advertising as a 

business expense (Article 2007).3s The NAFTA preserved these exceptions due to the 

concem that any further provisions would erode the govemment's capacity to encourage and 

help Canada's cultural industries contribute to the developrnent of Canada's unique cultural 

identity.36 The NAFTA expanded the FTA definition of cultural industries as it extends not 

only to enterprises, but also to natural persons involved in the industries in questi0n.3~ 

The Canadian legislation hplementing the FTA defined a cultural industry in the 

following way: 

a) the publication, distribution, or sale of books, magazines, penodicals or 
newspapers in print or machine readable fom, but not including the sole activity of 
printing or typesetting any of the foregoing; 
b) the production, distribution, sale or exhibition of film or video recordings: 
c) the production, distribution, sale or exhibition of audio or video music recordings; 
d) the publication, distribution or sale of music in print or machine readable form; or 
e) ndiocommunications in which the transmissions are intended for direct reception 
by the general public, and al1 radio, television and cable broadcasting undertakings 
and d l  satellite programming and broadcast network services. 

between Canada and any other Party with respect to such measures shall be identical to those applying 
between Canada and the US. See Ivan Bernier, in The Culmre/Tra& Qumdary, 1998. 
35-e 2006: mandates Canadian cable compani'es to pay copyright fees for retransmission of foreign 
broadcasts; &ticle 1607(4): instnicts Canada on ihe forced divestiture of a US business engaged in the 
culturd industries to Canadian investors; Mcle 2006: repeals the print-in-Canada requirements for 
magazines and newspapers from the List of items tu be met before advertising expenses can be deducted by a 
Canadian firm. Other specific articles that apply to Canada's cultural indusiries include -2004: 
commits both countries to pursue intellectual property protection through the Uruguay Round; a 
J404(C): commits both countries to facilitate libetalized cross-border telecommunications and information 
flow; and the FTA m ~ l e  501(is incorporated into the NAFïA through Annex 2106): maintains that both 
countries shall not be prevented Erom establishing or maintaining interna1 quantitative regdations relatiog 
to exposed cinematopph films and meeting the requirements of Article IV (the screen quotas exception); 

Article 1201 incorporates by reference the general exceptions of Article XX of GATT, specifically: 
concerning the protection of national treaswes of artistic, historie, or archaeological value; 

Article "measures necessary to protect public morals"; "measwes necessary to secure 
cornpliance with laws or regdations which are not inconsistent with the provisions of this Agreement ..." 
3 6 ~ d a .  The C&-US Free Tra& Agreement, p. 292. 
371van Bernier, in The C u I h ~ e f T r d  Quandary, 1998,123. 



This specincity allows little flexibility for new measures of content production and new 

deiivery mechanisms. Therefore, in order to determine whether measures of equivalent 

commercial etiect can be used, one must proceed as if cultural industries were covered by 

the agreement and consider whether measures applicable to them are in violation of the 

agreement.J8 Barry Appleton, a member of the bar of Ontario and New York, aptly assesses 

the effect of exemption: 

... to be more diplomatic in nature than legal. Since the exemption does not protect a 
Party horn retaliation for relying upon it, it provides little actual protection for a 
Party's cultural  industrie^.-'^ 

Although the cultuml exemption was camed over from the FTA to the NAFTA for 

relations between Canada and the US, Mexico did not follow suit in its dealings with the 

US. Mexico perceived an advantage as it hoped to access the growing Spanish market in 

the US. in light of a natural language barrier, Mexico did make a number of other specific 

exemptions regarding its cultural industries including Spanish language broadcast 

progmmming, advertking, content, and subtitles. A h ,  the coproduction ûeaty between 

Canada and Mexico was retained in the NAFTA as Canada insulated it in the exemption and 

Mexico exempted from most favoured nation Article 1103 al1 existing bilaterai or 

multilateral international arrangements when it signed the NAFTA?O 

The provisions in the investment chapter in NAFïA would apply to Canada's 

cultural policies if not for the cultural exemption in Article 1105. This chapter extends 

nondiscrimination provisions to investors of other parties through most favoured nation and 

national treatment obligations as in the case of trade in goods and services. However, 

Canada's investment restrictions under the Investment Canada Act were grandfathered in the 

FTA and carried over into the NAFTA and thetefore, cannot be made more restrictive. 

Canada also made an Annex 1 reservation concerning the application of the Investment 

-- - 

38tbid., 123. 
3%my Appleton, Navigaring NAFTA: A concise user's guide to the North Ammcan Free Trade 
Agreement. Scarborough: CarsweU, 1994, 19 1. 
40~chesoo and Made, In&?rnatitmal Agreements and Culwal Agreements, 1995,7. 



Cana& Act and investment Canada Regdations which effectively added any measures 

relating to cultural investment made between January 1,1989 and January 1, 1994.41 

The existence of the cultural exemption has caused a difference in position to exist 

regarding the interpretation of the two paragraphs within Article 2005. In current 

negotiations for the WTO and FTAA, as well as during the negotiations for the R A  and the 

NA.lTA,42 Canada has claimed that "culture is not on the table" and they have sought to 

negotiate full protection for Canadian culture with the exemption for cultural industries and 

policies. The Canadian view purports that Canada can introduce new policies for the 

cultural sector and the right of retaliation would be permitted only if those measures are not 

in cornpliance with the explicit cornmitrnent~.~3 In direct contrast, the US contends that the 

provision entities hem to retaiiate against any new rneasures affecting the cultural industries 

that are introduced by Canada." 

The US govemment appears quite decided not to let FI'A/NAFTA cultural 

exemption become an exampie for other countries. The US enabling legislation, NAFTA 

Irnplementation Act Article 513, amends Article 182 of the Trade Act of 1974 to incorporate 

special rules for actions affecting US cultural industries. These rules include identifiing 

any act, policy, or practice of Canada which adversely affects the cultural industries." In 

the face of US threats of retaliation in a number of cultural issues, three of which are 

examined in this paper, Canada realized that 'full protection1 may have been a myW6 

Although the US challenge against Canada's magazine policies at the WTO represents the 

most extensive test of the cultural exemption so far, neither the US nor Canada seem willing 

to completely test the exemption for fear of establishing a negative pre~edent.)~ 

- 

"~van Bernier, 140. 
4%2d Magder, "Franchising the Candy Store: Split-Rua Magazines and a New International Regirne for 
Trade in Culture" in Canadiandmerican Public Policy, April 1998, Number 34,23. 
43~ennis Brome, "BU C S :  A Flawed Magazine Poiicy ?" in Policy Optio m... 51. 
44~cheson and Maule, Much Ado about Culfwe, 1999.77. 
451ûid., 125. 
'%hawu McCarthy, "Copps and Eggleton battie ovet culturen, in Toronto Star? January 30, 1997, A 2  
4 7 ~ t h e r  provision in NAFTA which impact on Canada's culturai industnes include copyright. Canada's 
laws were largely in cornpliance with the copyright aspects of the inteliectual property chapter, however, 
Canada committed to create a distant signal copyright regime tbat would be nondiscriminatory. As one of 



The MuIn'latetul Model: 

Since the Second World War, the formal trade regime has been based on the 

Generai Agreement on Tariffs and Trade (GA'IT), both the name of the treaty and the narne 

of the organjzation headquartered in Geneva, Switzerland that coordinated treaty 

implementation." Since the signing of the intergovemmental treaty in 1947, the rules-based 

international trading system has emerged gradually through a series of eighi multilateral 

trade negotiations which lead to the establishment of the World Trade Organization (WTO) 

in 1994. The international system has been complemented by a number of regionai 

initiatives such as the Treaty of Rome establishing the European Communities (EC), the 

Canada-US Free Trade Agreement F A ) ,  the North Amencan Free Trade Agreement 

(NAFTA) and the Treaty of Stockholm establishing the European Free Trade Agreement 

(EFTA).49 

The GATT constitutes a contractual framework of rules stipuiating the kinds of 

trade policies and practices the governments of i ts  member countries may pursue to regulate 

trade in goods and services and related policies involving investment and the protection of 

intelleciual property rights. The hmework of d e s  charges the WTO with the 

administration of a number of multilateral agreements pertaining to trade in goods (GAIT), 

services (GATS), investment (TlUMs), and inteliectual property (TRiPs) which establish 

disciplines on trade policy instruments such as tariffs, quotas, subsidies or state-trading. 

The rules encompassing these practices national treatment 0 and most favoured nation 

(MFN), are grounded in the GAïTs central principle of non-discrimination among 

mernbers.50 

the issues involved in the CRTC decision to delist the US country music television station, the provision 
within NAFïA mandated Canadian cable companies to pay royalties into a fund that is in twn divided 
among collectives representing owners of programming. As a result, a large proportion of the fund is 
disùursed to US program providers. See Acheson and Made, Much Ado about Culture, 1999. 
'%oh T Rouike, Internutionul Politics on the World Stage, 1995,497. 
49Mi~hael Ha& T r a k  Why Botiier?, 5 1. 
s%iichacl Hart, Fifty Yeors of Canadian Tradecrafi: Cam& ut the GA î7' 1947-1997,1998,2û6. 



The GATï 1947 represents the first major international trade agreement to make 

explicit reference to culture in Articles N and XX. Article IV, Special Proviswm Relating 

to Cinematographic Film, allowed countries to impose restrictions on feature film imports. 

This measure was included to address protection needed for the pst-World War 1 revivai 

of the film industries in Europe and to ration scarce foreign exchange for the purchase of 

necessities. Films were considered to be special items as they were a means to prornote the 

sale of domesticaily produced goods and services.51 However, due to pressure €rom the US 

- which had succeeded in overtuming most of the proiective legislation that Europe had 

introduced by the end of World War II, the text of Article IV also specified that "such 

quotas shall be subject to negotiation for their limitation, liberalization, or elimination."52 

The GATT 1947 also provided for exceptions for the protection of national treasures of 

artistic, histonc, and archaeological value in Article XX. However, this exception refers 

specifically to the protection of discrete items of tangible cultural property and not to the 

protection of cultural autonomy. 

The eight successive "rounds" of multilateral trade negotiations have resulted in 

significant tariff reduction, elaboratiun of more detailed rules such as subsidies and 

countervailing duties, antidumping duties, govemment procurement and others? The most 

recent Uruguay Round, resulted in new international trade disciplines to include trade 

disciplines on services, investment and intellectud property. 

The new General Agreement on Trade in Services (GATS) established rules and 

disciplines on policies affecting access to service markets greatly extending the coverage of 

the multilateral trading system. The proposal to apply trade liberalization to services 

occuired during a GA= ministerial meeting in 1982. It was an unprecedented proposal as 

it was cornmonplace in GA'IT negotiations to apply concepts of comparative advantage to 

tangible gwds as opposed to services which are generally defined as intangible. For that 

51~cheson and Made, Intentotio11(1lAgreements and Cultural Industries, 1995,3. 
%ATT supra note 3, at Article IV(a). 
s3Michael Hart, Trade: Why B o t k ? ,  63. 



matter, many other international organizations were responsible for seMce activities in the 

post-1945 period including UNESCO, international Telecommunications Union, and the 

World Health Organization. The use of trade principles to judge those institutions and 

activities in communication, transportation, and finance was a signûicant shift away from the 

CO-existence of many independent international organizations, operating with vanous 

objectives to that of al1 such organizations being judged by liberal trade ctiteria.s4 

The GATS contains an Annex which allows member countries to qualify their 

MFN, market access and national treatment for particular services sectors via 'negative' and 

'positive' lists. MFN coverage is determined by a negative list as it applies to dl services 

except those listed in the Annex by each Member. Exemptions are to 1st no longer than ten 

yean and are subject to negotiation in future multilateral trade negotiations. National 

treatment is determined by a positive list in that applicable service sectors are listed in a 

Membei's schedule of comrnitments subject to sector-specifîc qualifications, conditions, and 

limitations that continue to be rnaintai~~ed.~~ While market access restrictions are prohibited 

in principle, a member may list hem in its rhedule of commitments.56 

The GATS negotiations dunng the Uruguay Round proved to be the forum for the 

main actors in the debate over culture to be clearly identified. The audiovisual industries 

were a major item on the US vade agenda by the Uruguay Round. The US had proposais 

to end trade restrictions, reduce subsidies, control piracy, and obtain a share of revenues 

levied by countries on blank audio recording media. Canada and her allies, including 

S4stephen D. McDowell. "India and GA= Negotiationsn in Stubbs and Underhill. Political Economy and 
the Changing Global Order, 500. 
55~oekman and Kostecki, The Political Economy ofthe World Trading System, 1995, 13 1-2. 
5%e six types of prohibited market aaess restrictions that cm only be maintained if listed on a scbedule 
of commitments include: 
(1) the number of service suppliers allowed, 
(2) the value of transactions or assets, 
(3) the total quantity of service output, 
(4) the number of naturai persons that rnay be employed, 
(5) the type of legal entity thmugh which a service supplier is permined to supply a service (e.g. branches 
vs. subsidiaries for banking); and 
(6) participation of foreign capital in terms of a maximum percentage b i t  of Foreign shareholding or the 
absolute value of foreign investment. Hoeliman and Kostecki, 133. 



France, argued for an exemption for these industries? One difficulty in distinguishing the 

treatment of cultural products in the multilateral mode1 Lies in the difficulty of distinguishing 

between cultural goods and services. Although Article IV of GA'IT 1994 specincally 

mentions cinema and duty concessions made in relation to films, cinema as an audiovisual 

service is considered a service in the GATS? The US demand for a totally free and open 

market in cultural products completely opposed that of the EU dernands, with Canadian 

support, for some form of cultural exception similar to what Canada had obtained in the 

1987 FTA.5y The US insisted that films and television prograrns should be included 

because they were captured by the definition of a "service." The US also demanded the EU 

dismantle its fiscal and subsidy regimes which supported film and television production. 

In the end, after a lack of agreement on the content of the proposed clause and faced 

with further demands that US movie studios and television producers should have access to 

the EU'S fiscal and subsidy regimes under national treatment principle of the GATT, the EU 

âropped its pursuit of a cultural exemption at the WTO. The EU also declined ta make 

specific commitments respecting audiovisual services for MFN and national treatment 

principles9 The US made commitments for audiovisual services but included as a 

limitation g a n t s  from the National Endowment For the Arts, which are only available to US 

citizens, and therefore do not provide national treatment.61 Canada also did not make 

specinc commitments that would affect its ability to maintain existing measures or to 

introduce new measures for the cultural industries. Canada protected the sector fkorn 

market access and national treatment disciplines of the GATS by not making commitments 

for the audiovisual services. Canada very deiiberdteiy even went so far as to exclude 

musical scores, audio and video recordings, books, magazines, newspapers, journals, and 

57~chesoa and Maule, International Agreements a d  Cultural Industries, 1995,3. 
58~van Bernier, 112. 
59Matthew Fraser, Free-For-Ail, 246. 
q v a n  Bernier, 110. 
%id., 129. 



periodicals ftom its comrnitments in the sector of wholesale trade services. Nor did Canada 

include broadcasting or cable in its market access cornrnitments.62 

Although the Uruguay Round also extended trade disciplines to include the 

Agreement on Trade-Related Investment Measures (TRIMs), there is not an investment 

chapter in the WTO. lnvestment considerations emerge from the GATS where commercial 

presence is one of the ways cross-border services are supplied. However, if there are no 

commitrnents for cultural services, the disciplines do not apply. Provisions within the 

TRIMs ody apply in the case of trade in goods when performance requirements are tied to 

foreign investment. Canada's Investment Canada provisions for the cultural industries are 

therefore exempt as they pertain to services." 

Other areas of concem for culture within the multilateral forum include the Annex 

on Telecommunications and the Founh Protocol on basic telecommunications. Although 

the impact of these agreements on content requirements remains to be seen, Canada has 

aiready experienced their impact on investment controls. Negotiations forced Canada to 

substantially increase the level of foreign investment dlowed into Canada in the 

telecommunications sector up to 20% direct and 33.3% indirect investment. As Bernier 

notes, the impact on content requirements and investment regulations will not be tied 

exclusively to multilateral negotiation, but the momentum for change will and has been 

found in rapid technological development, convergence, and the continued development of 

the Internet. 

Another signifiant result of the Uruguay Round was the strengthening of the 

dispute settlement mechanism of the GATT 1947 wiih the adoption of new WTO dispute 

settlement procedures. As under the GATT 1947, three types of possible sources of 

complaint remain - violation, non-violation, and situation." The dispute settlement 
- 

621bid., note 50, 128. 
63~cheson and Made, 1999,84. 
6 4 ~  'violation' complaint consists of a chim that one or more WTO disciplines bas been violated. A 'non- 
violation' cornplaint involves a daim that a govemment measure nullines a previously granted concession. 
A 'situation' complaint consists of an argument ?hat 'any other situation' not capture by the first two 
options bas led to the nullincation or impairment of a negotiated benefit. 



mechanisms, however, now apply to trade in goods, services, and intellectual property. The 

mechanism in the GATT 1947 was vimially abandoned after 1958 and restructuring ciid not 

begin to occur until the Tokyo Round in the 1970s." One of the means of strengthening 

the instrument was eliminating the possibility to block the establishment of a panel or to 

adopt panel reports by one of the parties to a dispute - both of which were possible under 

GAïT 1947. The Dispute Settlement Understanding @SU) no longer permits unilateral 

actions, such as the US Section 301, unless an issue is not subject to multilateral rules.ob 

The mechanisrn under the WTO is also more timely, automatic, and binding with the 

introduction of tight time-limits for the various stages of panel proceedingsp7 standard 

terms of reference for panels, and improved surveillance of compliance with panel reports. 

A signifiant addition to the dispute settlement mechanism has been the creation of 

the Appellate Body (AB). The AB allows the party in a dispute that does not agree with an 

issue of law or the legal interpretation developed by the panel to appeal the final decision. if 

the AB concurs with the original panel report, the Member affected must implement the 

reports' recommendations or pay compensation as required in the original decision. If the 

Member fails to comply, retaliatory measures may be taken by the cornplainant party after 

authorkation fiom the Dispute Settlement B o d y .  Proceeding to the Appellate Body 

provides the defendant with a chance to re-defend its case. It also provides the defendant 

with more time to decide whether or not and how to comply with the original panel ruling 

and to determine the viability of choosing between the other options of compensation or 

retaliation. 

It rernains to be seen if the WTO dispute settlement mechanisrn wül work better 

than the mechanism of the GATT 1947. The success rate of cases addressed and settled by 

65Hoehan and Kostecki, 46. 
661bid., 49. 
67For example: If parties are not able to secwe a solution to their dispute lbmugh consultations within 60 
days, the Dispute Setîiement Body may be required to establish a panel. Creation of a panel is automatic. 
The panel report must in principie be adoptcd by the DSB withh 60 days. in the case that a party may 
appeal, appeal proceediags shodd not exceed 60 days and must be completed within 90 days. in Hoekman 
and Kostecki, 47. 
68~oekman and Kostecki, 47-8. 



the latter was almost 90% - consisting of a total of 120 complaints, 60 of which led to panel 

reports, while the others were settled before a report was produced. Comparatively, in the 

five years since the establishment of the WTO and its dispute settlement mechanism, the 

success rate of cases addressed and settled is much lower. Out of a total of 190 complaints, 

32 led to panel reports and 32 are settled or inactive, indicates a success rate of 34%.b9 Of 

those 190 complaints, fourteen can be categorized as disputes over culture representing 7% 

of the total complaints brought to the WTO Dispute Settlement Body. Only six of those 

fourteen m e s  have been settled or are inactive, representing a success rate of 43%, two of 

which were complaints filed against Canada."J 

690verview of the State-of-Play of WTO disputes as of Mxch 1 ,200  - 
<www.wto.org/wto/dispute/bulletin.him> - visitcd Much 24, 2000. 
70-: Japan - Measures AfTecting Consumer Photographie Film and Paper, complaint by the 
US; Active P u  US - Section 110(5) of the US Copyright Act, complaint by the European 
Communities; Pendinn European Communities - Enforcement of Intellectual Property 
Rights for Motion Pictures md Television Programs, complaint by the United States; Greece - Enforcement 
of intellectuai Property Rights for Motion Pictures and Television Program, complaint by the United 
States; Canada - Measures Affecting Film Distriiution Services, compla.int by the European Communities; 
kmnark - Measures AEfecting the Enforcement of inteUectual Property Rights, complaint by the Uaited 
States; Ireland - Measures Affecting the Grant of Copyright and Neighbowing Rights - complaint by the 
United States; European Communities - Measures Affecting the Grant of Copyright and neighbouring 
Rights, complaint by the United States; Canada - Certain Measutes Concerning 
Periociicals, complaint by the United States; SElf,led or Inactive: Sweden - Measures Affecting the 
Enforcement of h t e l l e d  Property Rights, complaint by the United States; Korea - Laws, Regulations 
and Ractices in the Telecommunications Sector, cornplaint by the European Communities; Turkey - 
Taxation of Foreign Film Revenues, cornplaint by the United States; Japan - Measures Concerning Sound 
Recordings, compla.int by the United States; Japan - Measures Concerning Sound Recordings, cornplaint by 
the European Communities. See Overview of State-of-Play of WTO Disputes. 



A Thini Model: 

A third mode1 exists, outside of the trading environment, in UNESCO. As an 

intergovernrnental agency of the UN, with specific responsibility for the treatment of culture, 

UNESCO was an integral part of the institutional matrix designed to regulate the postwar 

world.71 Its Constitution describes its purpose: 

to contribute to peace and security in the world by promoting collaboration among 
nations through education, science, culture, and communication in order to further 
universal respect for justice, for the d e  of law and for the human nghts and 
Fundamental freedoms which are affiirmed for the peoples of the world, without 
distinction of race, sex, language, or religion, by the Charter of the United Nations? 

The mandate is clearly very broad and opinions on how it should be discharged have always 

differed widely. The organization has always operated through running a number of major 

programs- educationai, naturai science, cultural, social science and study ing 

Immediately following World War II, a consensus had ernerged among the 

international political bodies, most importantly within such organizations as UNESCO and 

their member countries, around the notion of a "free and balanced flow of information." 

The "free flow" doctrine was based on the underlying assumption that the unhindered 

transmission of information across national borders was mutually beneficiai to al1 parties 

when balanced by state measures to protect and promote indigenous expression in an effort 

to diversify the representation and exchange of ideas. The cultural industries, specifically 

the television industry, were seen as vehicles that facilitated this now of information. 

However, the doctrine rewarded those countries and companies that had comparative 

advantage in the marketplace and subsequentiy helped pave the way for the expansion of 

export markets for US media p r n d ~ c t s . ~ ~  

- pp pp 

71~ther UN agencies include the International Monetary Fund (IMF), the international BPak for 
Recomtniction and Development (IRBD, World Bank), and the World Health Orgdzation (WHO). 
72~ouglas Wiams, The S'ciakd Agencies and the United Nations: The System in Crisis, St. Mutin's 
Press, New York, 1987.30. 
M~bid., 31. 
'Ved Magder, 'Going Global" in The C d i a n  Forum, August 1999,13. 



The theme of cultural domination by US cultural industries bas evolved throughout 

UNESCO debates as the EU was moving toward greater integration, Canada was extending 

and refining its support mesures for the cultural industries, and new technologies began to 

challenge national broadcasting organizations and cultural policies. UNESCO thus became 

the focal point for intense debates about cultural and media imperidism, about the meaning 

and applicability of cultural pluralism, cultural diversity, and culturai exchange. The 

organization's cultural activities included sponsoring programmes to strengthen 'cultural 

identity, creativity and cultural development', including matters concerned with the protection 

of the world's cultural hentage; and for preventing the illicit irnporVexport and transfer of 

cultural property . As well, in the 1970s, UNESCO's cul turd activi ties included study ing 

communications via an attempt to establish a 'New World Information and Communications 

Order' (NWCO). One of its objectives for the development of communications was to 

offer practical assistance to the countries of the developing world in building up their 

communications.75 

The US withdrawal from UNESCO in 1984 followed a period of US 

disenchantment with the organization which extended to a root and branch critique of the 

agency's programme, budget, managerial style and competence. The US criticism of the 

organization extended to the W C 0  on the grounds that the debates encouraged state 

regulation of the mass media and of multinational corporations." The US subsequently 

launched a counteroffensive depicting every UNESCO proposai in the 1980s as a threat to 

fieedom of expression, as well as charging it with a persistent antiwestern bias and 

mismanagement of hinds.77 

By removing itseif h m  the organization, the US helped to marginalize UNESCO 

and make it merely an arena for academic discussion of cultural issues78 - an organization 
- - 

75Douglas Williams, 32. 
76~ark F. Imber, T k  USA, 1550, UNESCO, and LOU: PoIiticUation und Wiîhdrawd in the S ' a l U e d  
A encies, St Martin's Press: New York, 1989,97. 
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that operated as more of a style of university than an aid agency. The US subsequently 

replaced the free flow doctrine with the &e trade doctrine once it withdrew from the 

organization. This coiiesponded with a shift toward the use of trade principles to judge 

international institutions and activities and away fiom a coexistence of international 

organizations, such as CTNESCO. Judgment of al1 international institutions and activities 

with various objectives would be based on liberal tradr criteria as determined by bilateral 

and rnultilateral trade agreements.7Y 

In response to the shift toward the use of ti-ide pnnciples, a recent shift has taken 

place in UNESCO's role in worldwide discussions on cultural issues. An attempt is being 

made to rid UNESCO of the impression ihat its main activities are limited to conferences 

and seminars, the creation of advisory bodies, and the presentation of yet another 

declaration." In 1998, the Intergovemrnental Conference on Cultural Development, held in 

Stockholm under the auspices of UNESCO, sparked a resurgence in alliances of national 

government and non-govemmental organizations. The resultant Stockholm Action Plan 

received widespread agreement for the interdependence of sustainable development and the 

flourishing of culture. The Action Plan recommended that rnember States give priority to 

the creation of a network at the international level involving administrators of cultural 

institutions. Under Canada's leadership, the International Network on Cultural Policy was 

established as a way for national ministers responsible for culture to explore the wide- 

ranging issues of cultural diversity in an increasingly globalued world." The challenge for 

UNESCO and its supporters wül be to determine the role of the organization within the 

renewed discussions and debates over cultural diversity. 

Paralle1 non-governmental coalitions, such as the World Coalition for Cultural 

Diversity (WCCD) network and its Qwbec counterpart, The Coalition for Cultuml 

-- - - - -- -- - 
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Diversity (LCCD),82 have also begun to forge alliances with cultural organizations amund 

the world. In late 1999, Canada mounced that it would host a World Surnrnit on Arts and 

Cu1h.mil Institutions in December 2000 with the objective to encourage all cultural sector 

actors - govemmental and non-governmental alike - to participate in the international 

discussions on cultural diversity .* These discussions are to focus on a recommendation 

made by the Canadian Cultural Industries Sectoral Advisory Group on International Trade 

(SAGIT) in February 1999 to develop a new international instrument, Le. a founh model, on 

cultural diversity? These discussions will cal1 into question what UNESCO's role should 

be with respect to a new instrument - will it remain a forum for academia or will it become a 

forum to administer the treatrnent of culture in a world based on liberal trade criteria? 

Criteria for assessiag the use and effectiveness of international trade mecbanisms 

for resolving cultural trade disputes 

The complex relationship between the treatment of culture by domestic policies and 

the rules in international trade agreements speaks to the debate over a definition for culture. 

The conceptual differences that exist over whether culture is special and should be treated 

differently highlight the conflict that exists between dornestic policies that are culture- 

specific and the international trade rules that are supposed to regulate al1 dornestic policies 

regardless of their specificity to culture. The wide variety of policy instruments Canada has 

implemented - including regulations, subsidies, taxation, or gants - have allowed the 

govenunent to address allocation or redistribution of resources with respect to the cultural 

industries. These policy instruments set broad premises and constraints which have 

assisted the cultural industries to operate in an increasingly cornpetitive and changing 

environment in order to ob& their stated goal of producing distinctly Canadian cultural 

82La coalition pour la divenite 
83De.partment of Canadjan Heritage, News Release. Canada to Hmi First World Summit ofAr& and 
Culfural Inshtuiions, September 20,1999. 
wCultural industries S e m d  Advisory Gmup on intemationai Trade, Canadian Culture in a GlObOl World: 
New Strategies for Culture and Trode, Febniary 1999. 



goods and services. These policy instruments have provided the cultural industries with a 

level of consistency in terms of how they expect the Canadian govemment to react to actions 

and events beyond its control (e.g. US comparative advantage or technological advances). 

Whereas domestic policies reflect govemment action or inactionva the networks of 

d e s  within international trade regirnes based on the GATI'NTO regularize be haviour and 

control the effects of trade arnong and within member countries. The rules simultaneously 

bring order and conflict as they define relationships among political actors - essentially in 

defining duties and obligations. Sets of rules are rich in conflict, contradiction and 

arnbiguity, and thus produce deviation as well as conformity, variability as well as 

standardi~ation.~6 Trade liberalization via multilateral trade negotiations effectively changes 

the des .  The emergence of cultural disputes highlight the uncertainty and contestation 

about their application in specific Qrcumstances. The disputes also highlight how this effect 

of trade liberalization is rendenng the domestic culniral policies ill-equipped and 

inconsistent with the evolving trading environment. 

Three specific criteria emerge within each mode1 when countnes seek resolution to 

disputes over cultural policies and international trade d e s .  The criteria of forum-shopping, 

frarning the issues, and method of resolution are strategically assessed and determine the 

course a dispute may follow. A number of options within each of the criteria are assessed 

that reflect cornpliance or contravention by a policy with the international trade rule. 

Countries base their assessrnent of these criteria on the hope of obtaining a favourable 

outcome. Ultimately, countries will not exercise options either because the nsk of an 

unfavourable outcome is too geai or they are simply not avaiiable to them. 

8SMichael Howlett and M. Ramesh, Sîudying Public Policy: Policy Cycles and Policy Subsystenu, 1995, 
55. 
86~ames G. March and John P. Olsen, Rediscovering Institutions, 1989.38. 



Forum Shopping 

A lack of consistency among the models with respect to the treatment of culture 

enables the cornplainant country to shop among the models for the best forum in which to 

achieve a desired outcorne. The choices of fora had been limited to the weak dispute 

settlement mechanism of the GATT 1947 until the introduction of the dispute settlement 

mechanism in the FTA in 1989 and subsequently, the NAFTA in 1994. Shortly afterward, 

the dispute settlement mechanism of the GA'IT 1947 was strengthened and accompanied by 

the Appellate Body in the WTO in 1994. Forum-shopping has not included UNESCO as 

the organization lacks a dispute settlement body and therefore has no means of enforcing 

adherence to its non-binding iules or principles. 

Disputes emerge at the commercial level where a government policy prohibits or 

restricts a desired action by one or more of the commercial parties involved. Therefore, 

bilaterai conciliation talces place between the parties in an attempt to seek resolution. These 

negotiations have typically remained in the plitifal arena via political and diplornatic 

interactions, cross-border meetings between govemrnent officiais outside the diplornatic 

service, or by representatives of business, unions, and organizations.87 The intention of the 

negotiations is to defuse the disputes by promoting negotiated solutions acceptable to the 

parties involved. These solutions can include, but are not lirnited to, a commercial coventure 

between Canada and non-Canadian companies, an amendment to a govemrnent policy, or an 

exemption fiom the government policy. 

One of the primary advaniages of bilateral conciliation is its relative flexibility as 

resolution often rests on successful negotiations and compromise on the part of al1 

commercial andfor government interests. Conciliation cm also be advantageous as it pre- 

empts the costly and tirne coasuming process of invoking formal dispute settlement 

mechanisms as well as reducing the possibiiity of a reverse judgment for the aggrieved party 

or noncornpliance on behaif of the defending party in respect of a judgment. 

87~cheson and Ma&, Much Ado About Cuhre, 1999,546. 



There are, of course, disadvantages in pursuing bilateral conciliation as it imposes 

limits on the economically weaker party - regardless of whether that party is a commercial 

interest or a govemment. A weaker interest is Limited fmancially in pursuing its cornplaint 

when the opponent has its own strong financial and/or govemrnent support. Unsuccessful 

bilateral conciliation frequently leads to the use of aggressive unilateralism in which a 

national govemment utters credible threats of retaliation against foreign firrns or 

govemments whose actions are seen to be harmful. This action renden the question of 

transparency of closed-door negotiations between governments and/or commercial interests 

inelevani but also puts the weaker party in a significantly more vulnerable position. By 

escalating the number of complaints in a given area (e.g. culture), larger governments can 

put pressure on others to resolve the issues to their own advantage. A significant US 

unilateral trade instrument is Section 301 of the Trade Act of 1974 under which the US 

Govemment can take unilateral retaliatory actions, including restricting access to its market, 

against the perceived unfair trading practices of partner countries which can lead to the 

initiation of dispute settlement procedures in the NAFTA.M 

In an effort to address concerns that such unilateral mechanisms were levers to 

achieve a desired outcome without using formai procedures,sY dispute settlernent 

mechanisms were included in the FT'A and carried over, with slight revisions, into the 

NAFIA, as well as strengthened in the GAïT/WTO. These fora have incorporated bilateral 

@%ection 301 givs  the US Resident authority io retaliate against foreign-trade practices which discourage 
US exports. The procedure is initiated by private parties in the US (e.g. fims or citizens) filing a petition 
to the USTR alleging iüegal or unfair actions by Foreign govemments. If consultations between the USTR 
and foreign governments prove unsuccessful, the USTR is required to initiate dispute setîlement procedures 
under Chapter 20 in the NAFT'A. The result of a 301 action is usually pressure on the foreign govenunent 
to adopt different policies, and where not possible or insufficient, may involve attempts to negotiate 
'voluntary h p r t  expansion' agreements or the US may retaliate. Amendments in 1988 rendered it more 
threateniag to fofeign traders as it required more formai investigations of private complaints and created a 
new procedure, the 'Super' 301, that requires the USTR to create an inventory of 'unfair' practices in foreign 
countries; select priority targets from that List; set deadines for removal of the offec&g measures; and 
restrict the exports of these countries if the practices concemed were not eliminated. See Acheson and 
Maule, Intematioml Agreements and the Culiural Indusiries, The CSIS and CI'PL, November 14, 1995; 
J.H. Jackson, The World Trading System, Cambridge, WMïï Press, 1991; Bernard Hoekman and Michel 
Kostecki, The Political Economy of the World Trading System, 1995. 
89Fisher and Steinhardt, 1982,577 et seq. - in Acheson and Made, Intemutional Agreements and the 
Cultural Idmties, The CSIS and CïPL, November 14,1995,lO-11. 



conciliation into their dispute settlement mechanisms as a means of ensuring the 

complainant country can get the attention of the other country and insist on discussing an 

issue.g0 However, negotiations can still break down resulting in the establishment of a panel 

to determine whether the rules of its respective agreement have been violated. The decision 

for the complainant country is to choose a forum before moving beyond informal bilateral 

negotiations to invoke formal negotiations within the dispute settlement mechanisms of 

either the FT'A/NAFTA or GArïT/WTO. 

In choosing either fora, complainant countnes can rely on a broad, des-based 

mechanism for resolution. These ford provide les  room for compromise in that resolution 

does not corne by way of negotiation or compromise between the parties but rather by way 

of a binding and precedent-setting judgment. Therefore, the most signifiant factor for the 

countries to consider is the treatment of culture among the fora. Due to the complexity of 

that treatment and the fact that both dispute settlement mechanisms are relatively uniested 

with respect to trade disputes over culture, there is cautious reluctance to negotiate resolution 

and establish precedents simultaneously within either fora. The nsks are also much higher 

in these fora whereby a reverse judgment can negatively impact the cultural policies and/or 

trade practices of the affected party, as well as those of other member countnes in the case 

of the multilateral fora. 

Choosing the FTAmAFTA is limited to the signatory countries of Canada, US and 

Mexico, whereas the GAïT/WTO has a wider scope as it is available to dl WTO member 

countries. Neither Canada nor the US have been willing to invoke the dispute settlement 

mechanism in the NAFT'A over a cultural dispute because doing so would require defiing 

the meaning of the cultural exemption or having it defined for them by a dispute settlement 

panel. This has resulted in the signatories, prirnarily the US, to bypass the FïA/NAFTA 

fora to invoke the dispute senlement mechanism in the G A T ï M O  which, although offers 

a more distinct and complex treatment of culture, provides a higher levei of pronle for the 

william J. Davey, Pine and Swine: Canada-United States mide dispute rettlement: The i T A  aperience 
and NAI;TA prospects, 1996,25. 
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dispute and p a t e r  potential to directly impact the cultural policies of other member 

countries. 



Framing the Issue 

Forum-shopping within the models greatly impacts how the issues wili be frarned 

by both parties to a dispute in their attempt to achieve their own desired outcome. Trade 

negotiators must carefully strategize how to work within the chosen forum in order to 

successfully h m e  their issues as being in contravention or in compliance with international 

trade rules. The challenge for trade negotiaton is determining the advantages and 

disadvantages of framing the issue as a dispute over whether a policy is exempt from the 

FTA/NA.iTA trade rules or as a dispute over a good or a service and the applicability of the 

GATT or the GATS. It is a formidable challenge considering the widespread disagreement 

on the definition and interpretation of the cultural exemption as well as on defining cultural 

outputs as goods or services. 

The long-standing dispute as to whether the exemption means that US retaliation 

can be w m t e d  only if Canada introduces a new cultural policy or only if that new cultural 

poiicy is noi in cornpliance with explicit cornmitments has prevented both countries from 

invoking a NAFïA dispute settlernent panel that might make that precedent-setting decision. 

To have the exemption clarified would rnean that both countries would have to change the 

way they conceptualize and adrninister whether the industries exist for cultural or economic 

means. Within this context, Canada is likely to frame the cultural issue as being exempt 

from the trade rules within FTA/NAFïA. Therefore, the rules are not applicable and are not 

subject to retaliation by the US. The US, on the other hand, is likely to frame the issue as 

being discriminatory against the disciplines in the trade agreement. Therefore, the issue 

cannot be exempt and is subject to dispute and/or trade retaliation. 

No less complex are the choices available in the WTO fora for framing the issues as 

a oonflict over goods or services. The choices speak to the longstanding dispute over 

defining cultural products as goods or services. For example, a cultural output such as a 

film is considered to be a good but the development, production, marketing, and distniution 

of that film are considered to be s e ~ c e s .  The central issue for trade negotiators to sort 



through is that while cultural policies do not necessarily distinguish between goods and 

services, the distinction is clearly made by international trade rules. Therefore, the GATT 

and GATS will apply to different aspects of a specific cultural policy and the degree to 

which the treaties overlap is determined on a case by case basis. The issues must then be 

Eramed as being in contravention or compliance with the specific commitments made or not 

made in the GA= and/or the GATS, that is, culture-specific commitments that have been 

made within the disciplines of most favoured nation, national treatment, or market access. 

Considering the options that need to be assessed by both parties to a dispute with 

respect to framing their issues, it is quite clear why countries are reluctant to invoke dispute 

settlernent mechanisms in either the bilateral or multilateral fora and more often than not, opt 

to seek resolution via bilateral conciliation. However, once a decision is made to invoke a 

dispute settlernent mechanism. the complex process begins to determine how best to frame 

the issues as being in contrivention or in compliance with exemptions from and specific 

commitments to international trade rules. 

Method of Resolution 

The criteria of forum-shopping and framing the issues are carefully considered by 

the cornplainant in a cultural dispute in ternis of the ultimate method of resolution. The 

rnethod of resolution fan occur via bilateral conciliation or forma1 dispute panel judgments. 

Informal büateral conciliation is the first method of resolution invoked by parties to a 

dispute as they can negotiate for a compromise which could entail resolution via coventure 

or a takeover. if that method proves to be unsuccessful, the cornplainant then has the option 

to enlist their respective govements to negotiate a compromise or an agreement, or to 

negotiate a change or alter the policy by making an exception on behalf of their interest. 

The risk is that negotiations will favour the stronger Party, commercial or govemment, whicb 

may invoke the use of aggressive unilateralism as a means of resolving the issues to their 

o m  advantage even though such measures are prohibited in international trade agreements. 



Dispute settlement mechanisms within both the bilateral or multilateral models are 

an attempt to prohibit aggressive unilatedism. As a means of doing so, the models 

incorporated consultation processes within their respective dispute settlement mechanisms 

to ensure that a party to a dispute can get the attention of the other party and insist on 

discussing an issue. Failing to obtain a satisfactory resolution via consultations then leads 

to filing a f o m l  cornplaint with either the DSB of the FTAfNAFTA or the WTO. 

Resolution via an objective third-party panel in both fora results in binding and precedent- 

setting panel judgments forcing the withdrawal or maintenance of violating or contravening 

policies. 

Two key differences exist between the two formal methods of resolution: ability to 

appeal, and impact of the decision. The oppominity within the WTO DSB for parties to the 

dispute to appeal and re-state their cases to the Appellate Body does not exist in the NAFTA 

DSB. More sigmficantly, the impact these methods have is wide-ranging and do not only 

pertain directly to the specific parties to a dispute in terms of a panel decision enforcing 

maintenance or withdrawal of their specifïc cultural policies. if ever the cultural exemption 

in the FïAINAFTA was tested, it would likely negatively impact the US in two significant 

ways. The fvst being that the attainment of any sort of definition to the exemption would 

result in other countries dernanding an identical exemption in the WTO. The second, and 

more signifiant impact of testing the exemption is that it would indicate recognition of 

culture and the cultural industries - the existence of w hich has historicall y gone 

unrecognized by the US. in contrast to resolution via bilateral conciliation, resolution 

reached by either dispute settlement mechanism has a greater impact on the policy 

environment for the cultural industries. However, resolution via WTO dispute settiement 

mechanism has the ability to reach a wider audience in terms of setting precedents for the 

culhiml policies of al1 of its member countries. 

The complexity of a cultural dispute very clearly encompasses the long-standing 

challenge of definhg 'culture', determinhg the relationship between culhue and trade, and 



addressing whether culturai products are speciai. Disputes ais0 encompass the conHict 

between static Canadian cultural policies and d y namic rules in international trade 

agreements due to trade libemlization. The three criteria for assessing the use and 

effectiveness of international trade mechanisms for resolving cultural trade disputes provide 

somewhat of a checklist for govemments and cornmerciai parties involved in a cultural 

dispute. Careful analysis and actually testing the criteria are the only way those parties will 

detenine what the benefits, consequences, and limits are in following any one path. 

The following four chapters examine four specific cultural disputes and find 

evidence to support the argument for the need for clear rules and policies on how culture 

should be treated within the realm of international trade. The cases involve disputes in four 

different cultural industries: book distribution, television broadcasting, film distribution, and 

magazine pubüshing. The case studies examine the emergence of the different Canadian 

policies and theù administrative bodies and how they confiicted with the international trade 

mle(s). The case studies will then examine how the parties to the disputes assessed the 

international trade mechanisms with respect to the criteria of forum-shopping, framing of 

issues, and method of resolution. The evidence will determine how the disputes have 

conûibuted to changing the policy environment in which the Canadian cultural industries 

operate and how the disputes have impacted the debate over how culture does or does not fi t  

into existing international trade agreements. 



CHAPTER II 

THE BORDERS BOOKSTORE CASE: 

Confiict over book distribution averted 

The case of US-based Borders Inc. bookstore to undertake book distribution in 

Canada is not a real dispute over culture and trade. Rather, the case clearly shows the 

conflict between a prohibitive domestic policy, enforced by an am's iength agency of the 

federal govemrnent, and the desired action by a non-Canadian investor within a Canadian 

cultural industry. Specifically, the application of an investment regdation restricting non- 

Canadian owneahip and control, via the Investmcnt Canada Act, to a consortium of 

Canadian and non-Canadian investors proposing to undertake book distribution in Canada. 

Although the Borders bookstore case did not evolve into a formal dispute over culture and 

trade, the case is signifiant because it is one of the first cultural disputes to a.rise between 

Canada and the US shortiy after the introduction of the NAFïA as well as immediately after 

the introduction of the strengthened dispute settlement mechanism in the WTO. In effect, 

the case can be considered a 'shadow' case as it foreshadows how subsequent disputes 

escalated beyond king confücts over govemrnent policy and commercial interests into 

disputes over domestic cultural policy and international trade rules. 

In early 1995, US-based book retailer, Borders Inc., and Toronto-based independent 

book store, Edwards Books & Art began negotiating the establishment of a Bordea Canada 

consortium. By September 1995, the negotiating group had expanded to include two more 

Canadian-owned interests and by November of that same year, Borders inc. announced 

plans to open its first Canadian book "superstore" in Toronto. In Febniary 1996, Industry 

Canada denied permission for this investment on the basis of unacceptable foreign 

owoership levels as determined by the Imestment Cam& Act. Aside from an unacceptable 

level of foreign investment, the ostensible problem with the aventure was that the Toronto 



Borders Canada store would obtain its books from the Borders warehouse in Ann Arbor, 

Michigan," thereby circumventing negotiated distribution agreements between Canadian 

distributors or agents and Canadian or foreign publishers. The Industry Canada decision 

effectively ended the attempt to establish Borders Canada?' 

In order to understand how and why this case is a mode1 example of a dispute 

between commercial interests and govemment policy, it is first necessary to outline the 

policy and administrative context within which Investment Canada's rules and procedures 

emerged and evolved in their application to the cultural industries, specifically to the book 

publishing industry. The analysis will then tum to the three cnteria that determined the 

course this dispute followed to reach its resolution as well as speculating as to why it did 

not evolve into a dispute over culture and trade. 

Policy and Administrative Coiitext 

In an attempt to address foreign takeovers in al1 of Canada's industries, in 1974, the 

Federal Govemment introduced the Foreign Investment Review Agency (FIRA). Through 

its enabling legislation, Foreign Invesment Reviov Act, FIRA reviewed each proposed 

takeover of a Canadian firm by a foreign investor and recommended to Cabinet whether the 

takeover should be allowed. Review critena included the number of jobs created in Canada 

or the amount of exports generated to determine whether a takeover was approved. In 1975, 

the responsibilities of the agency were extended to include the establishment of new 

businesses, either by foreign residents or by foreign-owned firms in Canada." if the new 

owners could w t  prove that the transaction would have a "substantial benefit to Canada", 

FiRA had the power to order the subsidiary sold to Canadian interests." As a result, most 

91Goodenough, 215. 
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transactions which involved new foreign ownership and control of companies in the cultural 

industries, including the book publisherlagent industry, were rejected.95 

In 1985, Canada changed the Foreign lnvestment Review Act, which controlled 

investment, into the Invesfment Canoda Act, to promote investment. The new Act requires 

investments involved in an area related to "Canada's cultural heritage or national identity" to 

be compatible with national and provincial indusûial, econornic, and cultural  objective^.^^ 

The Act's definition of a "culniral business" includes businesses carrying on any of the 

following activities: 

... the publication, distribution, or sale of books, magazines, periodicals or 
newspapers in print or machine readable form, other than the sole activity of pnnting 
or typesetting of books, magazines, periodicals, or ne~spapers .2~ 

Investment Canada, the agency which replaced HRA, retained its predecessor's 

responsibility to review certain types of acquisitions of and investments in Canadian 

businesses by non-Canadians" of as little as  $5 million and disallow them if they do not 

meet the requirements of the "net benefit" test. Takeover proposais in the cultural industries 

require review regardless of size." The many factors Investment Canada considers in 

determining whether an investment is of "net benefit", as outlined in Section 20 of the Act, 

include the effect of the investment on Canada's economic activity, employment, cornpetition, 

national policies, and ability to compete in world markets. 

y5By 1982, there was a slight shift in the strict application of this policy when HRA rejected an 
application from the US book publishing company, Harper & Row, to take over control of Lippincott. a 
company which acted as exclusive agent in Canada for foreign medical textbooks. Ody two months later, 
FIRA approved an application of US f i i ,  the Herald Company of Syracuse, New York, to take over 
control of Random House Canada, one of the largest f i s  in the book publisherlagent industry in Canada. 
Approving the takeover of a Canadian firm involved primarily with publishing general interest and m a s  
paperback books was clearly against the govenunent's stated objective of increasing the degree of Canadian 
control over the book publisherfagent industry in Canada. It is important to note that most of the major 
foreign book publishing fim had already established subsidiaries in h a d a  by the time FIRA was enacted. 
Therefore, F i M  was invalved mainly in those cases in which the ownership of the foreign parent finn 
changed han& resulting in a review of îhe takeover of the subsidiary. Paul Audley, Canada's Cultural 
Industries, l983.124. 
%Section 14, Investment Conoda Act, March 1986. p. 1. 
97hvestcanic.gc.ca/ennfitq.h~ - visited 1999/09/24 
98Gordon Ritchie, Wrestling with the Elephant, 110. 
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The peak of federal restrictions on foreign-owned publishers was the 1985 "Baie 

Comeau" policy which was implemented under the Investment Canuda Act. The "Baie 

Comeau" policy was adopted to "Canadianize" the book publishing and distribution 

sector.Iw It required foreign companies that acquired Canadian assets in the publishing 

industry to divest themselves of at least 5 1% control to Canadians within two years of 

acquisition. It also disallowed direct establishment or acquisition of Canadian-based book 

publishers by foreign investors The intent was to patriate foreign-owned subsidiaries when 

their corporate parents changed ownership. This rarely happened but when it did, although 

51% ownership rested with Canadians, control rested with the much bigger, ncher, and more 

powerful foreign owners.101 Baie Comeau permitted government to define the book trade 

as "culture" rather than as "commerce." The policy, as a provision within the Invesmient 

Conah Act, was subsequently enshrined in the Canada-US Free Trade Agreement as 

Article 1607, in direct opposition to other articles of the FïA  that define cultural industries 

as businesses. 

The Federal Govemment experience with Baie Comeau and Ginn Publishing clearly 

indicated that the policy was unworkable. Allowing foreign owners no other choice but 

divestiture was not a practical way to demonstrate a cornmitment to Canadian objectives for 

two reasons: finding a foreign publisher willing to sel1 a small portion of a huge 

multinational conglornerate and finding a Canadian interested, and more importantly, 

financially able to purchase the subsidiary at the "fair market value." Even if the foreigner 

- --- 

lmIndustry Profile. Publishing, 1988, 5. 
lO1Michael Dorland, 21 -2. 
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was willing to sel1 to Canadian publishers or the Federal Governrnent, the value of these 

businesses was typically much greater as part of a large, integrated multinational parent 

enterprise than their value as a stand-alone business. 

In 1992, when the Invesmient Canada Act was carried over into the NAFTA, it was 

also revised to eliminate the Baie Comeau policy and implement a net benefit test to review 

indirect acquisitions in keeping with the approach adopted for al1 other cultural industry 

investments. The policy no longer requires the Federal Government to stand by as the 

purchaser of 1 s t  resort, no longer limits foreign investments in new businesses to 

Canadian-controlled joint ventures; does not permit foreign acquisition of Canadian- 

controlled publishing and distribution businesses; and requires Canadians to be given full 

and fair oppominity to bid on the sale of a business operating in Canada owned by a 

foreign investor. la 

In September 1995, the Canada-US Borders Canada consortium submitted an 

application io investment Canada proposing io establish the f i t  Borders book "superstore" 

in Canada. The Invesmient Canada Act was applied to the Borders proposal to undertake 

book distribution in Canada because investments to establish a new business in book 

publishing and distribution are captured in the Act's definition of a "cultural business". 

Investment Canada was required to review the proposal to determine whether the proposed 

entitylpartnership would be considered Canadian controlled for the purposes of the A c t P  

if Investment Canada had deerned the investment 'Canaaian', the Act and ownership 

resûictions of the book policy would not have applied. As Borders intended only to take a 

minority position in the undertaking, the issue for Investment Canada was whether the 

foreign investor would have real, de facto, control of the business or de jure control of the 

business in name only.lOS In Febniary 1996, Industry Canada denied permission for the 

'03tndustry Pronle, 1990-1, Book Publishing, 5. 
l%e Borders proposal cunsisted of three Canadiiill partners - none of which operated an existiog enteprise 
in Canada, but one had owned several bookstores in Toronto. 
loS~cheson and Made, Much Ado Aborct Culture, 1999,249. 



Borders consortium to pursue its plan to invest in Canada on the basis of unacceptable 

levels of foreign ownership levels. 

Evidence of Forum-Shopping 

The Borders Canada case is of signiticance primarily because it is a conflict between 

prohibitive domestic policies restricting investment and ownership in a specinc cultural 

industry but also because the consortium did not further the punuit of its investment 

proposal after the denial by the Canadian govemment. The parties involved in the Borders 

Canada consortium must have initially detemined that they would be permitted to establish 

themselves in the Canadian market otherwise they would not have submitted an application 

to investment Canada. However, the Borders consortium irnrnediately complied with the 

decision by Investment Canada by withdrawing their proposed investment. 

It is interesting to consider why the consortium did not pursue its investment 

proposal, but it is dificult to do so because the proceedings and submissions to the only 

hearing, the Investment Canada review, are neither available to the public nor to the 

investors. Regardless of their decision, the memben of the consortium were limited in fora 

to shop among in order to challenge Investment Canada's decision. The USTR would not 

have been willing to proceed to the NAFïA dispute settlement mechanism because Canada's 

Investment Canada Act was grandfathered in that agreement within the cultural exemption, 

whereas the Act is effectively exempt fiom the WTO as  the agreement does not contain a 

comprehensive investment chapter. The most significant concern for the USTR would have 

been the risk of obtaining a binding panel judgment with respect to investments in the 

cultural industries and the controvenial culturai exemption in the NAFTA. Any panel 

decisions regarding the culturai exemption would iikely provide at least a modicum of 

definition and meaning to the power of the exemption as opposed to its cunent undefined 

and untested state. The US is not interested in obtaining the least amount of clarity over the 

culhual exemption as it would likely result in demaads, by countries supportive of Canada's 



position for special treatment of culture within international trade agreements, for its 

inclusion in the WTO. 

However, within formal bilateral conciliation in either fora, the Canadian investors 

could have appealed the Investment Canada decision in the Canadian federal courts on the 

basis of discriminatory treatment of Canadian investors in a Canadian cultural industry. 

Borders Inc. was the only non-Canadian member of the consortium operating an existing 

book retailing enterprise, not only were the other investoe Canadian, but the ownership 

levels were in compliance with the limits dictated in the Investment Canada Act. A possible 

outcome might have been that the federal courts had no jurisdiction over decisions made by 

an arm's length agency of the federai govenunent in accordance with the provisions of its 

enabling legislation. 

Borders Inc. also could have pursued its investment by filing a Section 301 

complaint with the USTR on the basis of discriminatory treatment by Investment Canada, 

lndustry Canada, and Canadian Heritage. A Section 301 cornplaint could also have 

challenged the lack of ûansparency in the investment wiew mechanism within Investment 

Canada as neither the public nor the investors have access to the review procedures nor do 

they have access to any third-party subrnissions that were made to investment Canada either 

in support or against the investor. It can be speculated that the risk of testing the cultural 

exemption prevented the fïling of the Section 301 as such complaints typically result in the 

USTR fonnally invoking the dispute settlement mechanism in NAFT'A. 

Fnming the Issue 

The heart of the issue was preserving Canadian booksellers by refusing a US- 

Canadian consortium, majority owned by US interests, to impon books from the US for 

sale in Canada. A challenge that exists for book publishers in Canada is structural and 

p d e l s  the challenges facing the other cultumi industries whereby US-owned companies 

have a signincant cost advantage and are able to seil their products, as weU as ancillary 



products and services such as advertising, at greatly reduced prices because their profits are 

already made in their home country. This makes it very difficult for Canadian-owned 

companies to compete for shelf space because US book publishers have that cost advantage 

and sel1 books at significantiy reduced pnces to Canadian bookstores. In most cases, the 

Canadian industry cannot cornpete.1" 

The Borders proposal to Investment Canada was in accordance to guidelines and 

regulations outlined in the Investment Canada Act. US-based Borders inc. found three 

Canadian partners willing to share 51% ownership of the new enterprise. In its attempt to 

convince Investment Canada to accept its proposal, the consortium espoused the knefits the 

investment would bestow upon the Canadian cultural industries including increased access 

and exposure of Canadian authors and musicians to the US market which would result in 

increased sales of Canadian cultural products in the US. The results would also have been 

more easily realized through the use of the established Borders trademark and brand name. 

In the course of Investment Canada's review of the Borders proposal, Industry 

Canada and Canadian Heritage heard a number of arguments made by the publishing 

community against the proposed partnership. Although the Invesiment Canada Act States 

that the Govemment will not solicit third party representations, where unsolicited 

representations are rcceived that could have an adverse bearing on the determination of net 

benefit, applicants will be advised of the substance of those representations and given an 

opportunity to respond.107 The actual submissions made to Investment Canada are not 

available to the investors or to the public, but scant information is available about three of 

these submissions which voiced concern over the loss of Canadiari control over 

warehousing and distnâution in this specific cultural industry. 

Larry Stevenson, CE0 and President of Chapters inc., claims to have led the 

publishiag community in an attempt to thwart the Borders Canada establishment. 

1060Liver R Goodenough, "Defendhg the imaginary to tbe Deah? Free Trade, National Identity, and 
Canada's Culturai Pmccupationn in the Arizona Journal offntenurtional and Comparative Law, Volume 
15, Number 1,1998,215. 
ia7imvestcaok.gc.ca/ennfaq.bmi - visited 1999/09/24 



Stevenson effectively framed his argument by stating that Borders Canada might bypass 

Canadian publishers and distributors by sourcing its books directly from Borders US- 

based warehouse, "if for no other reason than its computer system would do it 

a~tomatically."~~ In a letter to the Minister of industry opposing the proposal and 

requesting its review, the Association of Canadian Publishers (ACP) stated that it 

represented the publishing community.l@) The ACP referenced a 1993 decision by the 

National Transportation Agency regarding the proposed acquisition of foreign interest in 

Canadian Airlines international Ltd. Issues that were considered in determining real control 

in that case included the nature and extent of the non-Canadian interest in the corporation's 

capital stock, as well as the cost of the investment compared to the perceived value of the 

acquired interest.1'0 Extrapolating from the Airlines decision, the ACP provided Investrnent 

Canada with a checklist of issues to be examined in determining whether a corporation is in 

fact controlled by Canadians. The third submission, made by an unknown intervenor, 

proposed an even more detailed examination of the Borders proposal by suggesting that the 

measurement of actual investment by a foreign partner should not only include the up-front 

monetary investment, but should aiso include things such as Borders Canada start-up costs, 

Borders tradernark value, and use of the Borders US-located mainframe computer, 

management and music industry expertise. This information indicates that the 

intewenoa wanted Investment Canada to interpret information in a way that would show 

10B<www.robmag~ne.~~m/html~arry~~arty2.hl - visited 1999/10110 
Io9~CP represented the Canadian Booksellers Association, The Writers Union of Canada, the Canadian 
Conference of the Arts, and Chapters Inc. 
l 'O~cheson and Maule, Much Ado About Culture, 1999,250. 
ll1lbid., 251, provide the complete list submitted by a ihird intervenor: 

Borders Canada start-up costs to include Borders' executive t h e  in visiting Canada to meet with 
publishers, governent officials, and real estiite developers 
The value of the Borders tradernark and brand name, estimated at USW59.3 million 
The value of Borders proprietary software 
Use of Borders mainframe computer in the US 
Pwchase of the Borders &ta base 
Design cost of the superstore 
Lease cuvenants for which Borders provides a guaraatee in Canada 
Guarantees by Borders of operating lines of credit in Canada 
Borders' storage of nomturnable inventory 



that Borders Inc. had a substantially greater investment in and thus red, de facto control of 

the partnership arrangement than initially indicated in the proposal. 

Chapters, Canada's largest retail book chah, was greatly alarmed at the prospect of 

new competition. Smailer Canadian booksellen were less than sympathetic because of their 

own losses in battles against Canadian giants such as Chapters. Other publishers and 

retailers expressed concern that the Canadian retail book industry would not survive in the 

face of US compeiition and not only because of their ability to offer lower prices to 

Canadians. Like their film counterparts, US-based book wholesalers have established 

themselves to serve the entire North Arnerican market effectively and efficiently. By 

supplying books to Canadians, the US disûibutor cm circumvent the temtoriality of 

copyright and/or distribution agreements in which a Canadian-based finn has negotiated to 

become the "sole agent and distributor" resulting in a loss of a reliable source of incorne for 

Canadian publishers. In 1995, the Copyright Act had not yet been revised to legally protect 

Canadian distributors from what is called "buying around", therefore the US bookstores 

could easily strike separate distribution deals with US distributors.ll? Until the 1997 

revisions to the Copyright Act, Canadian publishea worked, and continue to work against 

the challenge of "buying around" through an electronic ordenng system called the Canadian 

Telebook Agency (CTA) and by establishing regional wholesalers. It is too great and too 

risky of an assumption to suggest that an "astute" US-owned book seller would ensure that 

a bookstore located in Toronto contained a large number of Canadian-market titles.l13 

Regardless of whether they would be that "astute", it is clearly in the interests of the US- 

based chah to use their own warehousing and distribution systern if only because these 

hinctioos have been part of their own formula for s u c c e s ~ . ~ l ~  

Method of Resolution 

l 12tlenighan, Presumption of Culiure, Ti-8. 
11301iver R. Goodenough, 215. 
lt4~owland Lorimer, "Book Pubiishing", in Michael Dorland., ed.. The Culfzwai Industries In C&, 
Toronto, 1996,256. 



On February 9, 1996, media reports indicated that Borders had withdrawn its 

proposal to establish a partnership in Canada. Investment Canada had denied its 

establishment on the basis of the retailer's use of its US-located information software and its 

substantial management muscle115 which would have given the Michigan-based company 

effective control of Borders Canada at the startup as the Borders proposa1 called for 51% 

Canadian control " through govemance" but only 41% Canadian financial involvement. 1 l6 

The consortia had been unsuccessful in its attempt to convince lnvestment Canada that the 

benefits its partnership could bestow on the Canadian book market would outweigh the de 

facto control exercised by the non-Canadian company. The very factors that would have 

benefited the Canadian book industry were cited as deûiments to the industry. 

In an interesting twist of events, only months after the failure of Borders attempt to 

break into the Canadian market, Chaptefs CEO, Larry Stevenson, contradicted his own 

actions in opposing the establishment of Canadian partnership with US-based Borders Inc. 

by partnering with US-based Barnes and Noble. Bames and Noble had learned fiom the 

Borders failure and structured its acquisition of a 20% interest in Chapters d i f f e r e n t l ~ . ~ ~ ~  

The partnership between Chapters and Bames and Noble was considered to be a passive 

investment on behaif of the latter in that it did not confer de facto control to the US-based 

bookstore.118 Contrary to the presumed threat that the Borders Canada consortium 

presented to the Canadian book publishing and retailing industry, Chapters succeeded with 

the argument tbat giving Barnes and Noble a piece of Chapters would increase the sales of 

Canadian books as they would have a better entree to the US market by Barnes and 

Noble.1" Aithough it would be very interesting to compare exactly how Chapters and 

l l S ~  February 9, 1996 article in the Toronto Star entitled: "Canada shuts out giant US book firm "reponed 
that in 1996, Borders inc., h u g h  its subsidiaries, was the second-fargest operator of bookstores and the 
Iargest operator of mail-based bwlrstorrs in the US. The mmpany operated 59 book and music superstores 
under the Bcders name, over 1000 mall-based and other bookstores under the Waldenbooks name, five 
music Planet Music superstors, and five smdcr compact disc stores. 
H6Financial Post, Fe&.9/96, Ottawa blocks Borders move. 
117"American bookstore buys into Canadian chah", Toronto Star, June 28, 1996, D12. ' 18~cbeson and Made, Much A& A bout Culture, 1999,252-3. 
ll%m Henighan, Idear of Nonh. 34. 



Bames and Noble positioned their coventure differently fiom that of the Borders 

consortium, detaiis of the information that Chapters provided to Investment Canada, of 

thhd-party interventions and the advice given by investment Canada, are not public domain. 

This case highlights the way domestic controls on foreign investment affect 

competition and trade. Specifically, competition in Canada and trade between Canada and 

other countries with consequences for booksellers, publishers, authors, and readers. It also 

highlights how complicated it is to administer a policy which restricts the level of foreign 

ownership.120 Although both Borders Inc. and Barnes and Noble were investing to become 

minonty partners with Canadian companies, Borders was unsuccessful because its 

investment was considered to have taken an unacceptable degree of de facto control away 

€rom Canadians, thus nullifying any benefits to Canadians. 

The players in the dispute were Canadian and US commercial interests and 

Canadian govemental investment regulation. The investment regulation disallowed one 

partnership between a Canadian and non-Canadian company but allowed a subsequent 

investment between like partners. Resolution to the dispute occurred on the basis of 

perceived control by the non-Canadian investor in the first proposa1 and by the Canadian 

investor in the second. Historically, the resolution is in line with tbe developrnent of 

Canadian policy regarding ownership which has k e n  based on the assumption that a 

Canadianswned company is more likely to employ Canadian talent and more likely to fund 

production of Canadian products. However, Canadian and US partneahips significantly 

benefit Canadian authors and publishers due to increased exposure and the resulting 

increased sales in the greater North Amencan market. 

This case is an example of a dispute that remained outside of the formal trading 

regirne. It clearly demonstrated the complex relationship between domestic investrnent 

policies and international trade rules and their treatment of culturai industries. Due to the 

reluctance of the nonCanadian commercial interest, Borders hc., to impose upon the US 

120~cheson and Made, Much Ado Ahut  Culture, 1999,253. 



government the pursuit of a more favourable outcome by chailenging the lnvestment Canada 

decision as well as the reluctance exhibited by the Canadian investors to pursue their 

investrnent in the federai courts, the status quo was maintained in the Canadian book 

distributing industry for a short while. A subsequent commercial interest leamed from 

Bordent mistakes and was permitted to invest in Canada due to a better framed investment 

proposal which bestowed de facto control on to the Canadian majority investor. 



CHAPTER III 

THE COUNTRY MUSIC TELEVISION CASE: 

Compromise reached over television conflict 

In contrast to the Borders case, the Country Music Television case represents the 

first dispute over culture to proceed to the NAFTA forum. Similarly to the Borders case, 

CMT also clearly shows the codict between a discriminatory, although not necessarily 

prohibitive, domestic policy, enforced by an agency of the Canadian govemment. Where 

the conflict begins to differ is that the policy was being regulated by an agency with 

responsibiiity for a specific cultural industry, the CRTC, as opposed to Investment Canada 

which regulated al1 investment but had distinct provisions for the cultural industries. Also, 

whereas lnvestrnent Canada was applying a regulation to a proposed new investment, the 

CRTC was applying a policy to an already existing investment made by a non-Canadian 

investor within a Canadian culiural industry. Specificaily, a licensing regulation for 

television broadcasting based on ownenhip was applied by the regulatory agency to a non- 

Canadian television broadcasting service. 

In June 1994, the CRTC announced that the US-owned Country Music Television 

(CMT) would be de-listed or removed from the authorized schedule effective January 1, 

1995. CMT was to be replaced by the Canadian-owned New Country Network (NCN) as 

per an established CRTC regulation. After unsuccessfully appealing the decisîon at the 

unilateral level in Canada's Fedeml and Supreme Courts, CMT moved the dispute into the 

broader bilateral trade forum by Ning a Section 301 petition with the USTR. The petition 

stated ihat the discriminatory actions of the CRTC and the Canadian govemment were 

proper subjects of action by the USTR under Section 301. CMT framed their argument as 

a violation of certain NAFTA provisions including investment, licensing and certification, as 

well as expropriation without compensation. The CMT petition also argued that if the 



USTR did not find that there was a violation of the NAFTA, a 301 case should be initiated 

on the bais  that the CRTC decision was clearly an unreasonable barrier to US market 

access in Canada. Canada argued that no violation occurred because its policy on cable 

television was grandfathered under the FTA and carried over into the NAFTA. Canada also 

argued that CMT was aware of the CRTC regulation at the t h e  of its establishment in 

Canada ten years earlier. Although the USTR accepted CMTs Section 301 Petition, 

ultimately resolution was obtained via büaterd conciliation between CMT and NCN which 

ceased any hirther intercession and threatened retaliation by the US Govemment. 

In order to clearly understand how this case differs from that of the Borders dispute, 

besicles proceeding into the NAFTA fomm, it is necessary to outline the role of the CRTC 

with respect to the emergence and evolution of the broadcasting policy that initiated the 

dispute. The analysis will be followed by an examination of how the criteria of forum- 

shopping, framing the issues, and method of resolution were assessed in order for the 

dispute to proceed as it did towards a formai dispute settlement mechanisrn only to be 

resolved via bilateral conciliation. Unlike the Borders case where scant public information 

is available, anaiysis and examination of this case is based on publicly accessible 

correspondence between Canadian and US govemment officiais, as well as the Section 301 

cornplaint submitted to the USTR by CMT. 

Policy and Administrative Coutext 

In contrast to the impetus for the creation of investment Canada to specincally 

address foreign takeovers of cultural industries among takeovers occumng in al1 of 

Canada's industries, the creation of the CRTC was based on the need to regulate a specific 

cultural industry - radio and television broadcasting. In meeting this responsibility, the 

CRTC has had a distinct impact on the development of the industry since its establishment 

in 1968. The CRTC designed and implemented the Canadianamtent reguiations in 1971 

to provide greater exposwe, on pnvate, as weli as public stations, for Canadian 



programming, and particularly for recorded music.12~ The Commission was charged with 

the responsibility of determining the menu of domestic and foreign cable and satellite 

broadcasting signals. The CRTC was also required to address the indirect cornpetition 

broadcasters faced for advertisers and therefore implemented a number of policies including 

simultaneous substitution, the "3 + 1" policy, ownership and investment restrictions, and 

linkage d e s .  

Simultaneous substitution occurs when the same program is being aired on a 

Canadian and a US channel at the sarne time. Cable operators are required to substitute the 

Canadian signal for the US signal.1" The policy is based on providing a wider audience 

for the Gmadian advertisers. An amendment to the Income TaxAct, Bill C-58, accompanied 

the introduction of simultaneous substitutionl~ by eliminating the tan deduction for 

advertising placed on US border stations by Canadian advertisers. Canadian advertisers had 

been placing advertisements on US border stations to reach these viewers which resulted in 

Canadian broadcasters Iosing substantiai revenue to US television stations. US border 

broadcasters filed a cornplaint before the Section 301 Cornmittee of the office of the Special 

Trade Representative in Washington, arguing that the Canadian legislation constituted "an 

unreasonable fom of tax discrimination." Eventually, the US retaliated this action by 

applying the same regulation to US companies advertising in Canada. 124 

The Commission established ownership and investment restrictions as a response to 

the importation of expensive non-Canadian (i.e. US) programming at a fraction of the cost 

to make them in Canada. As in the book pubüshing industry, these restrictions were based 

on the assurnption that Canadian-owned and îontroiled companies employ more Canadian 

talent and are more likely to fund Canadian productions. Ownership in the broadcasting 

industry has been regulated by the Broudcusting Act and historically, the level of non- 

121paul Audley, CaMdP's CuIhcrul Industries, 191. 
122Globerman, 71. 
123tn licensing the new era of satellite broadastllig undertakings in 1995, simultaneous substitution was 
im sed with some amendments. See Acheson and Made, Much Ado About Culme, 1999,159. P l2 See Globcrman, Cultural Regufation in Canado, and Statistics Canada, TV, Glorious P- Uncertain 
Fume. 



Canadian investment has been restncted to 20%, with the remaining 80% of the shares 

owned by Canadian citizens. The most recent amendment to the Act permits non-Canadians 

io own up to one-third of a Canadian holding Company, which cannot be publicly traded, in 

order to be considered Canadian. This translates into non-Canadians being allowed to own 

up to 44% interest in a Canadian broadcasting company.1~ 

In 1979, the CRTC obliged cable systems to ensure that CBC and cTV, as well as 

other local television signals were included in al1 basic cable packages. At the same time, the 

CRTC guaranteed a place for the four major US networks in those cible packages with the 

institution of the "3 + 1" policy. This policy allowed cable companies to import ABC, CBS, 

NBC, and PBS for inciusion on the basic cable tierF6 The policy was altered in 1994 to 

include the US Fox network in the formula placing the excluded network on a discretionary 

tier. 12' 

In 1983, almost a decade after pressure first began to be applied by Canadian cable 

television companies for its introduction, the CRTC proceeded with a request for 

applications to provide Canadian pay-television services to "make available high quality, 

Canadian pmgramming."l" The CRTC regulation for licensing pay and specialty 

television semices distnbuted by cable contained a provision that would permit cable 

services to offer specified US specialty channels in discretionary clusters of offerings with 

Canadian pay and specialty channels. The "linkage nile" originally allowed cable 

companies to offer as many as five US channels for every one Canadian pay television 

channel. Cunently, the CRTC imposed a 1: 1 ratio to even the playing field.lZ9 The linkage 

nile was accompanied by a policy of non-duplication whereby those US channels that 

resemble or "duplicate" Canadian channels have not been allowed into Canada. For 

example, MTV and ESPN have never been authorized in Canada because they wouid 

125~cheson and Maule, Much Ado About Culture, 1999, 160. 
'%¶atthew Fraser, Free-For-Ali, 75. 
ln~chesoa and Made, Much Ado About Culture, 1999, 158. 
1 2 8 ~ a d  Auàiey, 225. 
129Matthew Fraser, 200. 



directly compete with MuchMusic and TSN.130 The policy also stated that if a Canadian 

applicant is found to be satisfactory, it will be licensed in preference to approving a foreign- 

owned service for carriage. However, if no suitable Canadian service exists, a non-Canadian 

service may be approved for caniage but may be canceled in the future.131 

In accordance with the linkage and non-duplication rules, the same CRTC public 

notice that informed CMT of its inclusion on the first list of foreign specialty channels in 

1984, also stated: 

... should the Commission license, in the future, a Canadian service in a format 
competitive to an authorized non-Canadian service, the latter will be replaced by the 
Canadian service. '32 

The regulation was revised in 1987 to state that if in the futun a Canadian service was 

licensed, "the non-hadian service could be terminated."l33 The regulation was further 

clarifîed in 1993, pnor to NCN's request for a country and western channel and the removal 

of the competing US-owned CMT channel, so that the CRTC would use discretion when 

deciding whether to remove a non-Canadian competitive service on a case-by-case basis, 134 

In June 1994, the CRTC announced that effective January 1,1995, CMT, the US- 

owned, 24-hour country music video cable service, must cease distribution in Canada.'" 

CMT was jointly owned by US-based corporations, Nashville-based Gaylord Entertainment 

Company (70%) and a Westinghouse Electric Co. subsidiary, Group W Satellite 

Communications (30%). M e r  operating in Canada since 1984, CMT wouid be de-listed, 

or removed £rom the authorized schedule and be replaced by Canadianswned NCN, which 

had k e n  gmnted a specialty channel in accordance with the CRTC regulation. The delisting 

l3Ohdatthew Fraser, Free-For-ALI, 201. 
Public Notice, CRTC 1984-81, Ottawa, April 2, 1984, 13. 

L321bid. 
L 3 3 ~ ~ ~ ~  Public Notice, CRTC 1987-261, italics added. 
'"CRTC Public Notice, CRTC 1993-74, italics added. 
L35~MT petition, p. 1. 
lM~ews Release, Office of the United Stated Trade Repnsentative, USTR Kantor ~uc~u,unces 301 
hvesn'gation of certain discrùninarory Canadian cwnmunicariom practices, Febniary 6,1995,30. 
IntemulionoI Agreemeriîs rutd the Culfural Industrtes, Keith Acheson and Christopher Made, Revised 
version of paper for a workshop at the Center for Strategic and International Stuâies (CSIS), Washington, 
D.C., November 14, 1995,30. 



was a result of a request by Rawlco Communications and Maclean-H~nterl3~ to establish a 

competing, Canadian-owned country music network in Canada. 

Evidence of Forum-Shopping 

The dispute irnmediately proceeded to the NAFTA forum as US govemment 

representatives began formal negotiations with representatives from the Canadian 

government on behalf of CMT. US Commerce Secretary Ron Brown and USTR Michael 

Kantor sent letters to Canadian Trade Minister Roy MacLaren requesting the Canadian 

government review the CRTCs decision. MacLaren's response was that the Federal Cabinet 

did not have the authority to overrule a decision made by the CRTC and order CMT be 

reinstated in Canada.1JY The US was also informed that under Canada's Brwdcasring Act, 

an appeal of the CRTC decision is confmed to the courts - "as are al1 FCC [Federal 

Communications Commission] decisions in the US." 

CMT immediately appealed the CRTC decision at the Canadian Federal Court of 

Appeals on the grounds that the principles of natural justice had been violated because CMT 

was not permitted to participate in the oral hearing that preceded the CRTC decision. The 

Federal Court upheld the CRTC decision as lawful in December 1994 on the grounds that 

CMTs views had aiready been expressed in its written submission opposing its delisting.lJ1 

Subsequently, Canada's Supreme Court denied CMTs application for a stay of 

implementation of the CRTC decision and did not hear an appeal of the Federal Court's 

decision. 142 

1370n March 31, 1994, Rogers Communications Inc. successfully completed its offer for the shares of 
Maclean Hunter Limited and on December 19,1994, the CRTC approved the transaction. The publishing 
assets of Maclean-Hunter were subsequently combined with its existing radio and television operations to 
form Rogers Media Inc (www.rogers.coai/rogers/people/history.h - site visited l!'B9/ 11/10). 
138Cunadiun country nrtwork seeh business ries with US cornpetitor, Inside US Trade, Ianuary 20, 1995, 
18. 
139Cmada qlor ing steps CO defuse culture tradefight with US, bide  US Tmk. Jauary 13,1995.21. 
la~mbassador Raymond Chretien letter on CMT to US Senator Larry Ressler, Janu~ry 10.1995. 
141~cheson and Made, Much Ado About Culture, 1999,208. 
1 4 2 A m b ~ d ~ r  Raymond Chretien letter on CMT to US Senator Lsny Ressler, Ianuary 10, 1995. 



In contrast to the Borders consortium, which did not m e r  the punuit of theù 

investment proposal d e r  its denial by the Canadian govemment, CMT filed a Section 301 

cornplaint with the USTR immediately after the court cases failed to appeal the CRTC 

decision. On December 23,1994, CMT filed a petition for action under Section 301 of the 

US Trade Act of 1974 with the USTR claiming unfair treatment in Canada. On February 6, 

1995, within the 45 day deadline, the USTR accepted CMTs petition to investigate certain 

practices of the CRTC and responded that Canada had indeed acted in an "unreasonable and 

discriminatory manner". 1." As part of the 301 investigation, USTR also asked for public 

comment on the CRTC policy "to quickly assess the hl1 extent of the hami suffered by US 

interests." 

To consider why the USTR did not want to risk proceeding to the dispute settlement 

mechanism at the WTO highlights the codict  over the lack of a ciear definition for a 

cultural good and a cultural service and the conflict that arose during the Uruguay Round 

regarding GATS and debate for commitments for audiovisual services. As Canada had not 

included broadcasting or ab l e  in its market access commitments, the US would have found 

it difficult to argue that the CRTC decision violated GATS. The lack of an investment 

chapter relating to cultural setvices would also have dissuaded the USTR from choosing the 

multilateral forum. Despite the reluctance by the US to risk testing the NAETA cultural 

exemption, the USTR was confident that shielding the expropriation of a business 

considered to be cultural in Canada, was not the intention of the exemption. Therefore, the 

USTR proceeded to the NAFTA fora with a highly developed argument that the actions by 

the CRTC violated NAFTA obligations for investment and national treatment which dm 

amounted to expropriation under international law. 

1 4 3 ~ ~  Petition, Executive Summary, 3. 
140ffice of the USTR, New Release, Febniary 6,1995. 



Framing the issue 

The principal arguments, as set out in the submission filed by the Washington law 

firm Dewey Ballaatine on behalf of CMT, were that the CRTC decision violated NAFTA 

obligations, specifically, Chapters 11 and 12 relating to investment and national treatment 

for services, as well as US rights under international law relating to exproptiation.14s CMT 

and its owners submitted that their "investment" in Canada was CMTs signal, incorporating 

its pmgramrning, as the "intangible" property Iocated in Canada and used for economic 

benefit and other business purposes.146 Further, CMT established that it had an "interest 

arising frorn the commitment of capital or other resources in the temtory of a Party to 

economic activity in such temtory ...." Therefore, by deiisting CMT solely on the basis of 

its owners' nationality and without compensation, Canada violated the letter and spirit of 

obligations under four specific Articles in Chapter 11. National treatment, Article 1102, was 

violated because the CRTC disfnminated against CMT explicitly on the basis of nationality. 

The minimum standard of treatment, as set out in Article 1105, was violated as CMTs 

eviction was intentionally discriminatory and thus violated the requirement of "fair and 

equitable treatment" . Canadian efforts to link the deüsting to increase Canadian content 

would directly contravene Article 1106 which forbids any Party to impose performance 

requirernents on an investment that attempt to "achieve a given level or percentage of 

domestic content."l47 Finally, CMTs submission argues that the delisting was "in effect an 

expropriation in violation of Article 11 10 .... as it deprives CMT of the right to use its 

investment - both its signal and its goodwiil - for economic benefit." la The submission 

conceded that there may have been a public purpose in licensing a Canadian country music 

video service, as per the stated exception in M c l e  1110, however, this purpose was not met 

with the delisting of CMT. The petition also stated that Canada twk no derogations for 

measures violating Articles 1105 and 11 10. The cited example is Canada's Anaex 1 
- - ~~~~~~ 

1 4 5 ~ ~ ~  Petition, 7. 
"%id., 12. 
14'1bid., 13. 
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derogation designed to accommodate the Inveshnent Canada Act which only applies to 

future investment. The derogation did not apply as  CMT was not seeking to acquire an 

existing Canadian but had already invested in Canada. 14" 

National treatment, as set out in Article 1202, requires each Party to accord to service 

providen of another Party treatment "no l e s  favourable" than that it accords, in like 

circumstances, to its own service providers. CMT asserted that it should be accorded 

protection of NAFTA Chapter 12 as it provided the service of producing video 

entertainment in the US and transporting that entertainment to the cable companies located 

in Canada, via satellite, who disseminate it to viewers. Canada's decision to delist CMT and 

the CRTC policy on which the decision was based, "discriminates blatantly against US 

providea." The petition noted that the Chair of the CRTC had even proclaimed the CRTC 

violated CMTs right to national treatrnent.150 Canada's delisting decision was not based on 

"objective" cntena such as CMTs ability to provide an appropriate service but rather to the 

nationality of the service's owners. CMT stated that the decision seemed "destined to lower 

the quality of prograrnming, as CMT [was] to be repiaced by a new and unproven service". 

CMT even stated that if not for its own "success in developing the [country music] market, a 

Canadian Company would not have chosen to offer this programming, and the [situation at 

the t h e ]  would never have arisen."lsl Finally, the CRTCs policy, which caused the 

restriction on the cross-border provision of its services, was disguised as a measure 

promoting domes tic culture. 

The submission's final argument was that Canada could not rely on the cultural 

industries exception to justify this violation of NAFïA. Although the music video industry 

is captured in the definition of cultural industries in the trade agreement, the effect of the 

CRTCs decision was purely economic. There was no cultural signincance to having 

Canadians, rather than US nationals, own the s e ~ œ  through which videos are made 

1491bid., 15-6. 
lMCMT Petition, Executive Summary, 2. 
151Ch.îT Petition, 11. 



available to Canadian cable companies for ultimate distribution to viewers. CMT argued 

that its delisting was an unnecessary and inappropriate way to promote Canadian country 

music videos. CMT claimed their access to cable systems around the world provided ten 

years of internltional exposure to Canadian country music performers that could not be 

duplicated by NCN.ls2 The confiscation of its investment was clearly not a means to 

advance legitimate cultural interests, but a means to assist a politically powerful Canadian 

Company as NCN was jointly owned by Rawlco Communications Inc., the majority owner, 

and Rogers Communications Inc.153 The submission notes that "even the FTA, with a 

broader cultural industries exception (in the sense that al1 of its obligations were subject to 

it), recognized that the exception was not meant to shield e~propriations."l5~ The 

submission argues that by incorporating the FTA regirne for cultural industries into the 

NAETA, the parties could not have intended to delete the compensation requirement for 

actions recognized under the applicable investment provisions as expropriations of cultural 

assets. Also, the exception does not allow derogations hom new NAFTA obligations that 

did not exist under the FTA. 

CMT claimed that the CRTC's decision to depnve CMT of its investment in Canada 

amounted to an expropriation without compensation for which the Canadian govemment 

was liable under international law. 

Under customary international law, a state is respoosible for injury resulting fiom a 
taking by the state of the property of a national of another state .... liability under 
international law exists whenever acts attriitable to a state have deprived an alien- 
owner of property rights valuable to him - regardless of whether the state has 
thereby attained anything of value to it - and dms not depend on the actual transfer 
of title to property.lS 

Although CMTs property was not 'tangible' like properties involved in more traditional 

expropriation cases, the CRTC decision effectively depnved CMT of the right to use its 

ls2ibid., 19, 
1s3~acleaa Hunter was bought by cable operator Rogen Communications, which then sold 29% of NCN 
to Shaw Cablesystems, a cable firm that dso bought Rawlco's 51% share, endhg up with 80% of NCN. 
Acheson and Made, Much A& About Culfure, 21 1. 
Is4CMT Petition, 20, note 41. 
1s51bid., 21-2 



property - its signal - in Canada. The submission stated that this sort of "regulatory taking" 

is akin to "creeping expropriation" which has been recognized as actionable in the past. 

Regardless of the CRTC deeming the taking to be for a legitimate public purpose, CMT felt 

it was discriminatory and was actionable because no compensation had been paid or 

offered.156 CMT justified its claim for compensation by estimating an immediate loss of 

revenues (including subsaipuon revenues from its nearly 2 million subscribers, advertising 

revenues, as well as future revenues) frorn the Canadian market at $63 million. Its losses 

also noted the negative impact of the decision on other substantial opportunities for US 

services to export to CanadaY7 "[Tlhis kind of capricious regulatory action has an 

unavoidable chilling effect to ail US media companies considering an investment in 

developing a foreign market."l" CMT argued that the eviction pmvides artificial 

cornpetitive benefits to the Canadian industry because NCN would be in a position to avoid 

the initial high marketing costs and therefore be able to cover al1 additional fixed costs 

within a protected Canadian market, it could offer its service in the open US market and 

intemationally with little or no marginal c o ~ t . ~ ~ ~  

Within the 45 day deadline to review CMTs petition, on February 6, 1995 the 

USTR announced its acceptance and initiation of a Section 301 investigation of certain 

practices of the CRTC. USTR, Michael Kantor, announced that if the issue was not 

resolved expeditiously, "[the] USTR proposes to determine that the CRTC practice is 

unreasonable and constitutes a burden and restriction on US commerce." Although 

supportive of Canadian govemment support for the arts as a "noble and worthwhile policy 

objective", Kantor stated that it could not be effectively achieved by discriminating against 

US interests or by discouraging US investrnent in Canada. While its concern is primarily 

for US interests, Kantor stated "the CRTC action has also hanned the interests of Canadian 

artists. The practice is as counterproductive as it is discriminatory." The USTR invited 

lS61bid., 23. 
lnusTR newsletter, January 6, 1995, 22. 
1 S 8 ~ M T  Petition, 51. 
15%id., 52. 



public comment by March 6, 1995 on the full extent io which the CRTC policy has h m e d  

US interests and on the most appropriate response to Canada's actions. 

The USTR also requested information from the FCC regarding related Canadian 

interests in the US communications market.160 The Section 301 petition broadened the 

investigation as it requested that the USTR investigate and determine "whether the 

international legal rights of the United States have been othenvise infringed through the 

expropriation of CMTs Canadian business."l61 The petition even went so far as to 

presume that the NAFïA dispute settlement would determine that Canada was in breach of 

its NAFTA commitments, had unjustifiably denied national treatment to US service 

providers and investors, "andlor ..." breached the international legal rights of the US, 

therefore the USTR would have to either retaliate or enter into a binding agreement with the 

Canadian govemment. The agreement would require Canada to: 1) adopt policies to ensure 

that similar actions are not taken in the future; 2) restore CMTs license as a specialty fable 

television service eiigible for distribution in Canada; and 3) compensate the Company in 

some form for its losses resulting from having the license withdrawn.162 An Y 

compensatory benefits obtained or retaliation taken under Section 301 would have to 

directly benefit the economic sector that includes CMT. As Section 301 also has 

considerable freedorn of action in seeking to resolve hade disputes, and where necessary in 

retaiiation, the USTR could have even reacted by keeping CMT on the air upon i~tiating a 

Section 301 investigation in an effort to preserve the status quo. 

Despite the prohibition in the WTO Dispute Settiement Understanding, the US had 

begun to draw up a retaliation list against $100 million or more in Canadian exports 

including such products such as sound recordings, maple syrup, and bacon, as well as 

Canadian telecommunications and cultural industry f i s  operating in the US, including 

Teleglobe Inc., Cineplex-Odeon Corp., and MuchMusic.163 As well, the US was 

I691STR News Reiease, accepthg CMT petition, 1-2. 
261CMT Petition, 24. 
'%MT Petition, 54 and USTR newsletter, January 6, 1995,22. 
163~cbeson and Made, Much Ado About Culhue, 1999,210. 



considering instituting "mirmr retaliation" whereby the FCC would deny licenses to 

Canadian broadcasting companies in the US. However, publication of the retaliation list 

was postponed partiy in an effort to avoid the issue to dominate the summit between 

President Clinton and Prime Minister Chretien held at the end of February 1995 as well as 

to ailow the Canadian govemment more time to develop its response to US demands and to 

ailow private efforts more time to attempt to defuse the CMT dispute. A h ,  the US was 

waiting to publish the list because it considered the broadened 301 investigation to have the 

potential to increase the number of items on the retaliation list.1" 

The Canadian govemment never bmally responded to the CMT petition but 

informally via letters from the Trade Minister and Canada's Ambassador to the US in 

response to various US officials. These Canadian officials maintained that the decision by 

the CRTC did not constitute a violation of the NAFTA because the issues of services in 

cultural industries, governed by the FTA, is effectively exempted. Therefore, Canada did not 

have NAFïA obligations and no violation occurred because the policy on cable television 

was grandfathered under the R A .  

The Canadian govemment also argued that the delisting decision was made by an 

independent regulatory agency, which it did not control as long as it remained within its 

mandate in coaformity with a published policy. However, ihis was a weak argument 

considering that although the govemment-of-the-day may not have estabiished al1 the 

policies of its agencies, it is the govemment-of-the-day that is ultimately accountable for the 

realization of those policies. Aiso, the govemment had already set a precedent when it used 

its powers to intervene under the Brmdcmting Act to instmct the CRTC to alter its decision 

regardhg Direct Broadcast Satellite @BS) service licensing and telecornmunications rate 

increases. 165 

l%si& US Trade, USTR newsletter, Marcb 17,1995, 13. 
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Method of Resolution 

While the USTR was investigating the CMT petition and Canada was justifying the 

CRTC decision, negotiations were taking place for a commercial agreement which would 

ultimately conclude the dispute. CMT and NCN were negotiating a private business 

arrangement that would allow CM' to maintain a presence in Canada. On June 21,1995, 

the deadline for USTR response to the 301 investigation, CMT and NCN announced the 

formation of a joint venture whereby CMT would take a 20% equity interest in NCN in 

accordance with the permitted level of foreign ownership in Canadian cablewting entities. 

CMT was reported to have acquired this 20% from Rogers with the agreement that it would 

no longer blacklist Canadian videos which was intended to result in a wider distribution of 

Canadian artists. After difnculties arose in the formation of the joint venture,l66 in the final 

configuration Shaw Cablesystems had 90% and CMT had 10% of the holding Company 

"whereby Shaw will assume effective control of the holding company and thereby the 

licensee.167 In July 1996, the CRTC approved the ownership configuration of the holding 

company and a wholly owned subsidiary, which holds the License. The level of the foreign 

ownership of the holding company and the license was in accordance with pennissible 

limits, therefore, the CRTC did not become hirther involved.la The joint venture is still 

called CMT Canada even after CBS becarne owner in 1997.169 

The case was settled without escalating to US trade retaliation against Canada or to 

the dispute resolution rnechanism of the NAFTA. However, in light of the CMT issue, the 

US was becoming increasingly concemed with the issue of open markets abroad for the US 

entertainment industry. Canada was not the oniy country battling the against the US 

entertainment industry as Europe had domestic content quotas on television programming, 

Australia's domestic film industry was growing, and Colombia had more recently 

estabtished day-time quotas for teievision. It is interesting to note that during the CMT 

16%ese difficuities include another lobby by CMT owners to the USTR and threats of US retaliation. 
L 6 7 ~ ~ ~ ~  Public Notice 1996-148, Ottawa, Novernber 15, 1996. 
168~cheson and Made, Much Ado A h t  Culrure, 21 1. 
169~atthew Ftaser, Free-For-AlI, 1999,159. 



debate, an industry official stated that its owners were willing to be the test case in a US 

challenge to Canada's broadcasting policy. Westinghouse170 was not only eager to recoup 

its losses fiom CMTs delisting, but was also concemed with ensuring a separate channel it 

operated in Canada, The Nashville Network 0, did not experience the same fate. 

Westinghouse and the USTR had wanted Canada to issue a policy directive grandfathering 

al1 cunent stations operating in Canada at the time to prevent future evictions of US-owned 

cable television channels from Canadian airwaves.17' The CRTC did not agree to 

grandfather the U S  stations but did gant a delay in considenng any requests by Canadian 

companies to establish specialty cable television stations until January 1996, which would 

also have the effect of temporarily preventing any further de-listings of foreign stations until 

late 1996.1" 

The temporary halt to de-listings of foreign stations became a permanent halt in July 

1997 when the CRTC made the most recent revision to its regdation for Iicensing pay and 

specialty television services distributed by cable. The CRTC no longer considers removing 

a non-Canadian service if a cornpeting Canadian service applies for a !icense. It will also 

not authorize a non-Canadian service that is either totally or partially competitive with 

existing Canadian services but will consider removing existing non-Canadian services if 

they change theu format to become competitive with a Canadian service.173 The CRTC may 

have succumbed to the pressure the USTR imposed during the CMT dispute and removed 

the policy that led directly to the dispute with CMT, but it did not remove its powers to 

screen access by foreign cable television services to Canada. 

Despite the highiy developed argument of the aggrieved Party, bilateral conciliation 

effectively ended the dispute and preempted the need to empower a dispute settlement panel 

in the NAFïA. This case also highlights the way domestic controls on foreign investment 

aflect cornpetition and trade and how complicated it is to administer a pulicy which restncts 

imh 1997, Westinghouse bougbt Gaylord Entertainment's interest in CMT. 
lnimi& US l'rade, USTR newsletter, January 13, L995,21. 
1"~acLaren letter to Mickey Kantor, Mmh 1995. 
'%RTC Public Notice 199'7-96, Ottawa, July 22, 1997, paras. 29-30. 



the level of foreign ownership. Whereas the Borders dispute centered around a govemrnent 

regulation respecting non-Canadian investment in an industry deemed to be cultural, the 

CMT dispute centered around a regulation respecting non-Canadian ownership in an 

industry deemed to be cultural enforced by a distinct cultural agency at m ' s  length from 

government. it is the arm's length relationship which the govemment relied on in claiming it 

had no control over the regulation in question. Once bilateral conciliation effectively 

resolved the dispute, the govemment regulation was permanently changed. The change 

reflects the beginning of a shift away from the historically held assumption that a Canadian- 

owned company will benefit Canadian talent more than a Eoreign-owned company. 

Although the WTO Dispute Settlement Understanding prohibits actions of 

aggressive unilateralism, the fact that the US was able to negotiate a private dispute 

resolution is clear indication of their strength in bilateral conciliation. Had this not occuned, 

it is possible that the formai dispute settlement mechanism of the NAFTA might have been 

empowered. if this had occurred, the argument that the exemption was not intended to 

shield expropriations would have weakened any significant attempt to test the strength and 

meaning of the cultural exemption. Regardless, the ultimate outcome of this case was the 

formation of a split-run-like arrangement for cable services that successive Canadian 

governments had resisted for decades for the magazine publishing industry. 



THE POLYGRAM FILMED ENTERTAINMENT CASE: 

Conflict over film distribution avoided 

The PolyGrarn Filmed Entertainment case is unique compared to the other cases 

because it was not a dispute instigated by the US. Rather, it was the European Union 

challenging a Canadian cultural policy against international trade rules. This brought it to 

the attention of the Canadian govemment that the US was not the only country with 

concems about the cornpliance of Canada's cultural policies with international trade d e s .  

Up to this point, Canada and the EU had been supportive of each other's treatment of culture 

and had shown mutual concem about the challenge of US cornpetition and comparative 

advantage in the cultural industries. This concem is what prompted the EU to challenge a 

decision by Investment Canada which had been based on a specifk provision related to film 

distribution within its overall investment policies. However, contrary to the options typically 

available to the US in a trade dispute over cultural issues, the EU was in a unique position in 

that its choices of fora in which to challenge the policy were limited. Regardless, the EU 

strategically assessed how it would frarne its issue in order to obtain a favourable outcome 

as well as elevate the conflict between culture and trade to a more international fora. 

In March 1997, Industry Canada approved the application to establish PolyGram 

F i  Entertainment Canada (PFEC) a fully integrated Canadian film company involving 

film, video, and television production and distribution. However, the action that prompted 

the dispute occurred when a subsequent application by PFEC to distribute non-propnetary 

films in Canada was denied by hdustry Canada as per the Govemment's 1988 Film 

Distribution Policy. Non-proprietary films are those where the distributor has not directly 

invested at least 51% of the original production costs.174 After unsuccessful commercial 

i~qkrWW.cdnirenet.ca/~a/jaa23.htm - site visited 29/O 1/98, 
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negotiations between PFEC and the Canadian government, the European Communities and 

their Member States (EU) moved the dispute into the multilateral forum of the WTO by 

requesting formal consultations with Canada on the Canadian film distribution policy. 

The EU stated that the issue was not Canadian cultural policy, but the structure of 

the existing film distribution policy which Limits the distribution of non-proprietary films to 

Canadian distributon while US cornpetitors are exempted from this prohibition. The 

hderal government defended its policy vigorously claiming that it followed international 

irade rules and did not dixriminate.17s The resolution to this dispute also occurred via 

bilateral conciliation when PFE was purchased by a global, but Canadian-based, media and 

beverage company. As PFE had effectively become a Canadianswned company, it was 

therefore allowed to distribute non-proprietary films. The purchase intercepted, and in 

effect, ended the dispute and its need to be taken to the Dispute Settlement Body of the 

WTO. 

While the Borders case outlined the policy and administrative context within which 

Investment Canada's rules and procedures emerged and developed in their application to the 

cultural industries, it is necessary to analyze their specific application to the film industry. 

The challenge by the EU was prompted by a provision in the Film Distribution Policy 

which Invesiment Canada had specific responsibility for its administration. Within this 

context and the EU'S more lirnited choice of fora, the EU strategically assessed the criteria 

of forum-shopping, its own issues framing, and ultimate method of resolution in an effort to 

challenge Canada's film distribution policy and pursue its proposed investrnent. 

Policy and Administrative Context 

17%eather Scoffield, "EU taking Canada to WTO in film disputen in Globe and Mail. January 21, 1998. 
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A primary source of concern for the Canadian film industry over the last century has 

been the overwhelming domination of the distribution sector by the major Hollywood 

production studios. Canadian rnovie producers have had to hinction within an integrated 

continental market dominated by an oligopoly of major US producer/distributors. These 

vertically integrated companies have acted as "gatekeepers" in the Canadian and US markets 

between producers and exhibitors, and between films and audiences as they determined 

which movies enter the system and on what t e r ~ n s . ~ ~ ~  This control has adversely impacted 

the Canadian feature film industry because these companies are not interested in distributing 

films whose primary market is only one country (i.e. Canada), rather they must be 

acceptable to mass US audiences.177 This control has also had a negative impact on the 

development and financing of a national cinema in Canada because profits from film 

distribution contribute signif~cantly to financing film production. In the case of the major 

Hollywood production studios, they have show little interest in reinvesting their Canadian 

profits in Canadian productions,~7* nor have they assured effective distribution of Canadian 

films in Canada or abroad.17" 

Canada has not been alone in facing the challenge of heavy US cornpetition in the 

movie industry. The challenge also emerged in many European countries w hen WWI 

devastated their domestic film industries. The difference between Canada and these 

countries was that most of them instituted protective mesures, the most common being the 

screen quota, to rechfy the situation. The quota sets aside a minimum number of play dates 

for films of certain nationality in order to guarantee market access to them. Canada never 

implemented this measure despite nurnerous demands For it by the Canadian film industry , 

as weil as many within the federal govemment, over the following 80 years.lW Any 

176~aul  Audley, Canada's Cultural Indushies, 1983,225. 
lnbid ' 78~anada, Canadion Cultural industries: Vital links, 1987,45. 
179~ake Two: A Tribute to F i h  in C a ~ d a ,  cd. Seth Feldman, "The Best Film Policy This Country Never 
Mdn, by Sandra Gathercole, 38. 
180Volmtuy gaeen quotas bsd been negotiated by four secrebzies of state beîween 1%6 and 1977, but had 
failed to produce any favourable r d t s  for the Canadian film industry. Manjunath Pendakur, Canrrdion 
Drearns and American Controt: The Political Ecommy of the Cartudian Film Industry, 1990,163-6. 



proposais made by the federal government to legislate a mandatory quota were never 

implemented due to successful lobbying by US film interests to preserve the status quo in 

Canada's film industry.181 

Perhaps in an effort to appease the film industry in light of the failure to implement 

significant distriiution legislation,l" in 1988, the Government adopted and subsequently 

incorporated into the FTA, the Film Distribution Policy. One element of the policy was the 

establishment of foreign investment guidelines under the relatively new Investment Canada 

Act specific to investment in the Canadian film industry.183 The guidelines of the Film 

Distribution Policy include disallowing takeoven of Canadian-owned and -controlled 

distribution businesses; allowing foreign investment in new film and video distribution 

businesses only for the importation and distribution of propnetary products (where the 

importer owns world rights or is the majonty investor);i" and allowing indirect and direct 

takeovers of existing foreign-owned distribution businesses operating in Canada only if the 

investor undertakes to reinvest a portion of its Canadian eamings in Canadian cinema. 

The purpose of the policy was to create an opportunity for Canadian film companies 

to bid for Canadian distribution rights for independent film productions produced around 

the world.ls5 The final provision, which was of great significance to the EU a decade later, 

only subjected applications made after Febniary 13, 1987 to the new po l i~y .~a  This 

Manjunath PendaJcur, 164. 
l8%e Govemment proposed An Act Respecting the Importation into Canada of Filni and Related Prorlucts 
which would have Iimited foreign distributors to those films or videos for which they held world- 
distribution rights or those films they themselves produced. This would have been a signifiant boost to 
the capital base for the production of Canadian films and videos as it was expected to have transfened 
approximately 7% of the revenues of the Hollywood major's in Canada to Canadian distributors. However, 
the proposal was abandoned due to the fierce opposition in the US film industry and its allies in Congress 
which included US threats to abandon the Free Trade Agreement during the final stages of negotiation. A 
somewhat weakened version of the proposal, which was abandoned shortly before the 1988 election, wodd 
have required only the majors to enter inta separate negotiations to distribute independent films in Canada. 
For hirther analysis see Gordon Ritchie, Wrestling with the Elephunt, 221; Ted Magder, "Film and Video 
Productionn in Michael Dorland, The C u l m l  Industries in Canada, 19%, 172; and Mary Vipond, The 
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provision effectively "grandfathered" or exempted any film distribution interests existing in 

Canada before February 13, 1987, the majority of which were the major Hollywood studios 

which have controlled 85% of the Canadian distribution market for over 80 years. 

The Film Distribution Policy remained uncontested for a decade. In March 1997, 

Industry Canada, the federal Department responsible for Investment Canada, announced the 

approval of an application to estabiish PolyGram Filmed Entertainment Canada (PFEC), a 

hiMy integrated Canadian film company involving film, video, and television production and 

distribution. The Company planned to comply with the government film distribution policy 

by committing to reinvest the lesser of $20 million or 20% of its Canadian revenues in film 

products in Canada over a five-year period. The investment was to be in activities to directly 

develop the Canadian film industry (e.g. entertainment, production and postproduction 

activities). The Minister of Industry Canada substantiated his Ministryts decision by stating 

that PolyGramts investment in Canadian films builds on the cornpany's 25-year history in 

the Canadian sound recording industry where it developed award winning Canadian artists 

such as Bryan Adams and Shania Twain.187 

PFEC, a subsidiary of the giant Dutch-owned company, Royal Phillips Electronics, 

operating a filmed entertainment division through a London-based subsidiary,lM signed an 

agreement in March 1997 to distribute films in Canada. However, PFEC also applied to 

become a full-fledged distributor of al1 films in the Canadian market. Industry Canada 

reefused PFEC's request for an exemption from the 1988 Canadian Film Distribution Policy 

that prohibits any non-Canadian-owned company from distributing non-proprietary 

fiims.189 

l"1ndustry Canada News Release, Mardi 13,1997. 
Ia8~avid Puttaam, Movies and Money, 1997,278. 
l@David Crane, GIobe nnd Mail, January 21,1998. 
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Evidence of Forum-Shopping 

The EU was in a unique position as its choice of fora was very limited compared to 

choices available to the US. Primarily, the EU did not have access to the NAFTA as it was 

not a signatory to the agreement, nor did a bilateral trade agreement between Canada and the 

EU exist. Regardless, the NAFTA forum could not have easily been invoked because 

Canada had included the Iwesmient Canada Act and Investment Canada regulations on the 

list of reservations respecting cultural services. Therefore, the 1988 Film Distribution 

Poücy was captured within the cultural exemption. The only available fora in which to 

pursue a challenge to Canada's film distribution policy was for the EU to take it to the 

multilateral fora of the WTO which, as discussed in Chapter 1, does not include special 

treatrnent for cultural services, nor does it include an agreement on investment. 

Similar to the Borders bookstore case, neither the public nor PFEC, as the investor, 

has access to the Investment Canada decision. Nonetheless, PFEC immediately lamented its 

exclusion from the Canadian market for the distribution of non-proprietary films stating that 

its presence would make a major contribution to a "moribundf' feature film industryl* The 

company claimed that because they contriiute significanily to movie production in countries 

such as England, they would do the sarne in Canada."' However, this significant 

contribution can be questioned, and perhaps was questioned by Investment Canada, when 

the company's revenue trail is analyzed. At the time, PFEC was the US sales agent for 

many of Canadian-owned Allianfe Communications productions, but it was not PFEC, but 

the parent company, Phiilips Electronics,l92 that received those sales revenues.193 Therefore, 

the money PFEC paid for Miance's senes Due South , movies Total Recall and The Crow, 

as well as Gene Roddenberry's Earth: F M  Confiicf was wired from the US buyer to 

PFECs Canadian office and counted as Canadian payment, but Phillips actually received the 

1~ .d turene~ca /cca l jan23 .h trn  - site visited 29/01/98. 
lglPolyGnun invested in quality Eumpean îïims such as Traimptting, and Four Weddings and a Funerul. 
See Matthew Fraser, Free-For-All, 1999,249. 
I=~avid Crane, Gfok attù Muif, January 21,199û. 
%id Adilman. Toronto Star, lanuary 13, 1998. 



revenues. Therefore, the announcement was not necessarily a validation of curent Canadian 

policies so much as it was an indication that the Company would become a good corporate 

"cultural citizen" by promoting Canadian culturai products regardless of barriers put in its 

way.lg4 Also, in an attempt to respond to cnticism fi0111 Canadian Heritage that PFE was 

not doing enough for Canadian film, on January 13,1998, PolyGram International bought a 

25% interest in Ottawa's Funbag Animation Studios. The purchase would have provided 

PFEC "an exclusive first look at al1 Funbag projects for a Five-year term for financial and 

distribution". IY5 

However, on January 20,1998, after unsuccessful informal discussions between 

PFEC and senior Canadian govemment officiais to negotiate an agreement, the European 

Union did choose to proceed in the WTO and invoked dispute settiement mechanisms. 

Idormal bilateral conciliation had been unsuccessful at reaching a suitable and timely 

compromise on behaif of either party. The formal consultations were regarding rneasures 

affecting film distribution services applied by the Govemment of Canada including the 1988 

film distribution policy and its application to non-Canadian, Le. European, companies. 

Canada agreed to enter into consultations on January 23, l998.lM 

Framing of Issues 

The heart of the issue for the EU and PFEC is very sirnilar to the issue of the 

Borders hc. investrnent, preserving Canadian distributors of cultural goods by refusing a 

non-Canadian company distribution rights. In this case, the non-Canadian company was 

prevented fiom distnbutiag films in Canada in which it did not have majority interest. The 

irony that did not exist in the case of Borders is that the hvestment Canada decision 

effectively preserved the rights of US film distributors in Canada h m  having to mmpete 

lWDaniel Schwanen, A Matter of Choice: Toward a More Creatiw Canadian Policy on CuUure, note 32. 
lasid Adilman, Toronto Star, January 13, 1998. 
'%Letter to Weekes, fiom Lyne and Abbott of UK and EC, January 20, 1998. 
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against other non-Canadian companies. The EU challenge questioned the effectiveness of 

the policy and the decision in obtaining its stated purpose. 

Although Inveshnent Canada's decision was not publicly accessible, the EU pursued 

its proposed investment on the basis that its film industry was "prohibited access to the 

Canadian market for the distribution of third party films, while US competitors - which 

control85% of the distribution of films in Canada - are exempted from such prohibition." 

The discriminatory treatment of market access to a major European film distribution 

Company, "compared with the already settlrd major US film distributors", was unacceptable 

because it contravened Articles II (MFN) and III:1 (transparency) of the GATS.lW 

Article II of the GATS provides for the granting of most-favoured-nation (MFN) 

treatment to ail services and service suppliers of al1 members whether commitments have 

been given or not. Whilc paragraph 1 ensures equal treatrnent, paragraph 2 provides that a 

"member may maintain a rneasure inconsistent with paragraph 1 provided that such rneasure 

is listed in, and meets the conditions of, the Annex on Article II Exemptions." The Annex 

on Exemptions places a condition on the allowance of the inconsistent measures as they 

must be reviewed &ter five years and should not, in principle, exceed a period of ten years. 

Canada asked to have cinema and television CO-production agreements inscribed in the 

Annex but made no market-access or national-treatment cornrnitments on any cultural 

services nor did it take an exemption in Article iI:2 for its treatment of film distributors as 

per its 1988 Film Distribution Policy. The EU used the MFN obligation as the bais  for 

their complaint before the DSB and argued that Canada was bound by Article 1I:l and 

therefore was in violation because the US distniution companies were treated more 

favourably than European ~ o m p a n i e s . ~ ~ ~  

Canada defended its policy vigorously claiming that it complied with international 

trade d e s  and was not discriminatory precisely because the policy appües equally to new 

~*EC Pr- Release, Janu~ly 20,1998. 
lgaIvan Bernier, "Cultural Goods and Services in Intemtioaal Trade Lawn, in Culture TrudeIQuundary, 
2998, 127-8. 



applications to investment Canada for investment in the Canadian film distribution industry. 

The exception for coproductions was necessary in order that Canada could sign new ones 

with individual countries in the future. An MFN exception for film distribution was not 

necessary as grandfathering is permitted under GATS.IW Canada claimed the policy was 

not in violation of the MFN obligation on the grounds that the interests existing before 

Febmary 1987 were not grandfathered on the basis of their nationality and al1 oew 

competitors were treated the same.m 

Method of Resolution 

In the four months subsequent to the EU'S launch of dispute settlement mechanisms 

at the WTO, commercial negotiations were taking place between Royal Phillips Electronics, 

PFECs parent Company, and Montreal-based Seagram Company. In May 1998, bilateral 

conciliation effectively ended the dispute when Royal Phiiiips Electronics agreed to sel1 its 

stake in PFE to the Seagram Company for approximately $10.4 billion (US). The 

acquisition tumed the beverage Company into the world's largest music company and a 

global entertainment leader201 with the addition of Pm's two US-based distribution 

companies, several major production companies, a 1500-title film library, offices in 40 

countries and over 12,000 employees.202 The sale of PFE was conlirmed in July 1998t03 

and the case was settied without it escalating to the DSB of the WTO because PFEC 

became the property of a Canadian-based company which left the EU with no reason to 

pursue the dispute. As part of the Seagram Company, PFEC acquired the same distribution 

rights as the US majors and could distribute both proprietary and non-proprietary films 

because it was beneficiall y owned b y Canadians.2w 

lg9~cheson and Maule, Much Ado About Culture, 1999, 316. 
2%eather ScoffielQ "EU taking Canaâa to WTO in Eiim dispute", Globe und Mail, lanuary 21, 1998. 
20~www.sea~.comlnews/cunent-pre~/~~98~521.htd - site visited 1999/10/06. 
202"~olygram bid deadline n w "  *www2.cnnfn.co~otstories/deal~809/17/ly - visited 
1 W!l/O9/24. 
2 ~ . r c a g r a m ~ ~ ~ n e ~ c u r r e n t - p r e ~ / ~  1980709. html - visited 1999110f06. 
2W www.~eagram.c~dneWcurretn-press/~~l l02S98.html and www.seagram.com/neWment- 
presslsc1040899.html - visited 1999/10/06 



The outcome to this dispute has three significant implications, the h t  king the 

shift of the focus of concem for the EU away from market access in Canada to the loss of 

European control of a cherished media company and the failed attempt to regain control of it 

when Seagrams put the movie-making unit of PFE up for auction later that same year.205 In 

October 1998, Seagrams sold a portion of the film library to US-based Metro-Goldwyn- 

Mayer Inc., folded the movie-making unit of PFE into its own Universal Pictures, and sold a 

number of PFE's domestic assets to US-based USA Networks, a US-based media and 

electronic commerce company in April 1999.a6 Bilateral conciliation pre-empted a 

potentially significant challenge to Canada's Film Distribution Policy at the WTO. 

The second implication of the dispute was that it highlighted how ineffective the 

Film Distribution Policy had been in obtaining its purpose. The purpose was to assist 

Canadian film companies in bidding for Canadian distribution rights. However, the policy 

of grandfathering Hollywood majors while applying a prohibition on non-Hollywood movie 

distributors illustrates the contradiction of Canadian policy as it effectively prevents new 

small cornpetitors fiom entering the Canadian market while strengthening the position of the 

US rnaj0rs.~O7 This has resulted in strengthening the presence of US culture in Canada at 

the expense of products from other countries and has done very little to enlarge the bit part 

that Canadian f h s  have in their own market.2QWe ultimate fate of PFEC leads to 

speculation as to how the company would have fared if tndustry Canada had accepted its 

second proposal. PFECs fate also speaks to the increasing rate of convergence and rapid 

changes to the operating environment for the cultural industries with respect to mergers, 

coventures, and buyouts, and questions the effectiveness of such policies that have been 

based on ownership. 

- -- 

205~atthew Fraser, Free-For-AI4 1999,250. 
~.seagram.com(neWS/cunetn-p~ss/~~l lO2298.htmi and www.seagtam.~mlnews/cunent- 

ress/sc1040899.html- visited 1999/10/06 
LEwopean Commission Press Release, January 20, 1998. 
20BDaiiiel Schwanen, A Marta ofchoice: Toward a More Creative C u ~ d i a n  P o k y  on Culhue, 18. 



The final implication is that the dispute set the stage for the subsequent case 

regarding cultural industries brought to the WTO for dispute settlement. Although 

resolution ultirnately occuned via bilateral conciliation, the case was taken to the dispute 

sedement mechanisrn within the multilateral forum. It is indicative of the shift that was 

taking place not only towards seeking binding decisions by the strengthened dispute 

settlernent mechanism in the GAïTWTO but also of testing it on disputes over culture and 

trade. Also, the case garnered a higher level of international exposure than the previous 

cultural disputes, thus providing the US with the timely opportunity in which to have 

Canada's cultural policies tested for cornpliance with international trade niles, especially 

since it was not the cornplainant in this case. 



CHAPTER V 

THE SPORTS ILLUSTRA TED CASE: 

An end to the 30 year dispute over split-mn magazines 

Out of d l  four case studies, the Sports Illustrated case is by far the most cornplex. 

It began, iike the others, as a confiict between a Canadian govemment policy prohibiting a 

desired action by a non-Canadian periodical publisher. However, it evolved into a much 

broader codict over numerous Canadian cultural policies, numerous international triade 

rules, the treatment of culture in international trade agreements and the re-evaluation of 

Canada's cultural policies. This cornplexity caused it to be the longest dispute as the 

confiict originally dates back to the mid-1960s and had been considered somewhat resolved 

until technological developments conûibuted to its reernergence in 1993. A lengthy 

process ensued encompassing more than one fora for dispute settlement, many versions of 

hrning the issues, more than one resolution as well as the re-evaluation of cultural policies. 

The most recent incarnation of the dispute began in 1993 when Time-Wamer 

announced plans to print a split-run edition of Sports Illustrated in Canada containing 

Canadian advertising. This action was in contravention of specific Canadian cultural 

policies that had been effective for thirty years. Canada responded by imposing an 80% 

excise tax on the value of al1 advertisements contained in split-run editions of magazines 

distnbuted in Canada two years later. The key provision in the excise tax grandfathered al1 

periodicals published in the 12-month period previous to March 1993 and forced Sports 

Illustrated to stop publication. After three years of informal bilateral negotiations, in March 

1996, the US moved the dispute into the multilateral forum by invoking the dispute 

settlement mechanism of the WTO over three issues of Canadian periodical publishing 

policy which hsd the effect of banning split-run magazines. 



In contrast to the previous case studies, not only did the US follow-through with its 

pursuit of obtaining a decision by the WTO Dispute Settlement, but subsequently 

proceeded to the Appellate Body to ensure that al1 of Canada's policies in question were 

required to be withdrawn . Canada complied with the WTO decision and withdrew its 

policies only io replace them with legislation the US immediately challenge on the basis of 

being "exclusionary and anticompetitive". On June 4, 1999, final formal resolution to the 

long-standing dispute occurred via bilateral conciliation. 

In order to understand how the codict over magazine advertising developed into a 

six year cultural trade dispute, it is necessary to h t  examine how this case involved more 

than one policy implemented by the Canadian govemment to address a specific issue in a 

specüic cultural industry. Also, whereas limited information was available to analyze the 

Borders and PolyGram case studies, less so in the CMT study, the issue in the split-run 

dispute is to sort through a plethora of information in order to determine the true course of 

the dispute. 

Policy and Administrative Context 

In contrast to the preceding case studies, the origins of the policies involved in this 

case can be traced a linle further back in Canadian cultural industry history than the others. 

In 1965, Canada implemented Section 19 of the Income T'Act and Tariff Code 9958 in 

response to recommendations made by the 1951 Massey and 1960 O'Leary Commissions. 

The amendment to the Income T a  Act provided a tax deduction to advertisers in Canada 

only when they advertised in Canadian magazines. The amendment also provided an 

exemption for the Canadian editions of T h e  and Reader's Digai, the very publications that 

had been identified as having an unfair advantage over Canadian publications. T M  9958 

prohibited the importation of foreign split-nui periodicals which contained more than 5% 



advertising primarily directed to the Canadian market and which did not appear in identical 

form in al1 editions of the issue distributed in the penodical's home country.lw 

In 1970, the Special Senate Committee on Mass Media @avey Committee) 

concluded that the exemption of Time orid Readerk Digest fiom the Income T a  Act had 

been a bad decision. Therefore, in 1975, Canada implemented Bill C-58 which amended the 

Income T m  Act by elirninating the grandfathering provision with the intention of diverting 

advertising revenue from Time and Reader's Digest to Canadian periodicals.llu The 

amendment also intended to increase the economic viability and growth of magazines owned 

and produced in Canada by changing the qualification for the advertising deduction. 

Periodicals were now required to be at least 75% Canadian owned and contain not more 

than 20% the same content as the issue of a periodical that was printed, edited, or published 

outside Canada."' 

Reader's Digest and T h e  magazine responded to these amendments in different 

ways. Reader's Digest remained in Canada by establishing a Canadian-based charitable 

foundation with Canadian directoa holding 75% of the shares of the magazine. The 

foundation allowed the Digest to continue to operate as though it were a Canadian 

magazine. By agreeing to expand its use of Canadian articles,"2 it was also allowed to 

recycb editorial matenal in its Canadian edition because its format was to provide a digest 

of previously published works. Time, on the other hand closed its Canadian bureau in 

1976 with the loss of its status as a Canadian magazine for income tax purposes. It did, 

however, continue to sell advertising in Canada at a reduced rate io Canadian advertisers by 

printing in Canada after the editorial content was shipped to Canada on microfilm to the 

Canadian pnnting press.2'3 This was the first use of the loophole in Tariff 9958 as it did 

not apply to the transmission of content by film.214 

2@%e Report of the Task Force on the Magazine Industry , A Question of Balance, 45. 
*lo~anada, Report of the Speeial Senate Committee on M a s  Media, 1970, 164. 
211~chson and Made, Inte.wtiod Agreements and the Cdnual Industries, 13. 
21 2~au l  Audley, C d a  's Cuftural Indrcsmmes, l983,62. 
21UIbere is speculation on the reasons Canada did not pusue The's cirauaventioa of TPriff 9958 regarding 
its tfansmittal of editorial content via microfilm and phone lines. Canada might not have wanted to 



Aside from the attempt by US border broadcasters to challenge Bill C-58, these 

policies were in effect and were effectiveas until 1993 when the long history of efforts to 

establish govemment policies and regulations to support the Canadian magazine industry 

came under attack with the Time-Warner announcernent to pnnt a split-run edition of Sports 

Illusnated in Canada. Time-Warner planned to circumvent Tariff Code 9958, which did not 

apply to electronic page transmission, by beaming its editorial contents into Canada via 

satellite and printing the split-mn issues at Canadian plants. Time-Warner was again 

attempting to take advantage of the loophole in the Tariff which did not include electronic 

page transmission, as it had been doing with microfilm and digital transmission of Tirne? 

Although Tara 9958 had effectively prohibited the importation of foreign split-run 

periodicals into the Canadian market for nearly 30 years, its effectiveness and age were 

evident in the face of technological change.2" 

It is interesting to note that the publishing industry was unaware that Investment 

Canada had already approved of Time-Wamer's plans back in 1990. As per requircments 

in the Investment Canada Act, Time-Wamer submitted an outline of its business plan to 

Investment Canada to determine the legal stahis of establishing a Canadian edition of its 

sports magazine. Time Canada maintained that because Sports Illustruted and Time were 

owned by the same Company, Time's exemption from the Tariff should dso apply to Sports 

prolong the dispute over Bill C-58 any fwther because it would have brought attention to ohfier Canadian 
cultural policies tbat could have been viewed as protectionist therefore hanning Canada's image as a host 
country for foreign investment; Canada did not want to risk losing the economic contribution Time made 
by printing in Canada; and Canada had achieved its objectives of reducing competition for Canadian 
magazines through Tariff WS8 and Bill C-58. Acheson md Maule, Much Ado About Culture, 1999,200. 
*l 4~cheson and Maule, Inmationul Agreements and the Cultural Industries, Donner Canadian Policy 
Pa rs Series, December 1995, 13. ZIG e positive effects of the policies are docunented in a number of publications incluâing: Ted Magdcr, 
"Fmchising the Candy Store: Split-Run Magazines and a New international Regime for Trade in Culture" 
in Cunadian American Public Policy, No. 34: April 1998; The Repoft of the Task Force on the Magazine 
Industry, A Question of Balance; Lon Dubinsky, "Periodical Publishing" in Michael Dorland, The Cultural 
indurtries in Canada. 
21(%e govemment did not enforce Tariff 9958 M y  in tbe case of Time magazine. nierefore, Time- 
Warner haid k e n  triking advantage of the loophole in the Tariff as it did not pertaio directly to electronic 
transmission of editorial material. Betwcen 1976 and 1988, Time-Warner transmitted the editorial material 
of Time into Canada via microfilm, and since 1988, via telephone lines. Acheson and Maule, Much Ado 
About Culture, 1999, 190. 
2I7Lon DUbhky, "Periodicai Publishingn in Michael Docland, ed. Tlu Culruml Indutries in Canada, p. 
36. 



Illustrated. Investment Canada concuned and treated the application as an expansion of an 

existing business218 and did not consult with any other govemrnent departments or 

agencies, specifically, the Department of Communication, the hderal department responsible 

for cultural policy at that tirne.zl9 

Canada's response to Time Warner's announcernents was the introduction of Bill C- 

103, an Act to amend the Excise T a  Act and the Income Tar Act based on a key 

recommendation of its 1994 Task Force on the Magazine Industry.xu The Act imposed an 

80% excise tax on the value of al1 advertisements contained in split-run editions of 

magazines distributed in Canada."' A split-run edition was defined as one that: 

(i) is distributed in Canada; 
(ii) has more than 20% editorial material which is the same or substantially the same 
as editorial material that appears in one or more excluded editions of one or more 
issues of one or more periodicals; and 
(iii) contains an advertisement bat does not appear in identical form in al1 the 
excluded editionsP 

The key provision of significance to the US grandfathered dl the periodicals published in 

the 12-month period previous to March 26, 1993." This provision allowed only T h e  and 

Reader's Digest to continue their established presence in Canada, but prohibited other 

2i8~n luly 1993, the govemment of Canada revised the niles for future investments in the magazine 
industry. As this change occuned 7 months after Investment Canada approved its publication, Sports 
IIIustrated Ca& was not affected by this change. 
?l?ed Magder, 26. 
mln L994, Canada stablished the Task Force on the Magazine Industry the followîng year with the 
mandate to recommend ways in which the current measures supporting the Canadian magazine industry 
could be brought uptodate. The Task Force recognized that Tuiff 9958 was outdated as technological 
progress had changed the dynamics of printing and acknowledged that it was no longer possible to stop the 
importation of a finished product at the border because electronic data transmission via sateilite or dedicated 
phone lines could transmit the product directly to a foreign (i.e. Canadian) printer. Among the 11 
recommen&tions proposed by the Task Force, hcluding maintaining Tariff 9958 and the postai subsidy, 
and eiiminating the collection of the Goods and Services Tax (GST) on al1 reading materials, including 
magazines, the principal recommendation was to impose an excise tax on foreign magazines distributed in 
Cana& which contained advertisements primarily directed at Canadians. The members of the Task Force 
felt these measures were consistent with three major areas of concem: the broad principles of the cultural 
and media policies since the 1930s; Canada's rights and obligations under international trading 
arrangements, such as the GAïT, FTA and NAFTA; and the problems facing Canadian magazines including 
cornpetition by market peuetration, newsstand presencc, overflow advertising of imported magazines in 
Canada, as weli as Canada's smallcr population. See The Report of the Task Force on the Magazine 
industry, A Question of Balance, 1994. 
ni~epartment of Canadian Heritage News Release, luly 29,19!J8. 
222Goodenough, p. 214. 
2231bid 



foreign magazines. It was evident to Time-Warner that Sports Illirsnated Canodn had been 

specincally targeted because the cut-off of the excise tax's retroactivity was just a few weeks 

before the magazine's h t  release date. 

Evidence of Forum-Shopping 

Al1 fora were avdable to the US to challenge the decision made by the Canadian 

government to introduce a policy which effectively prohibited split-run magazines to be 

distributed in Canada. Unsuccessful bilateral conciliation could also have moved the 

dispute into the FTA/NAFTA forum had Time-Wamer, on behalf of Sports Illustrated 

Canada, filed a Section 301 cornplaint to the USTR on the basis of discriminatory 

treatment. Formal bilateral conciliation in this fora might have resulted in an exemption for 

Sports Illustrated Canada from the excise tax similar to the exemption Time and Reader's 

Digest had received from Bill C-58. Although unsuccessful in informal negotiations, 

perhaps under the auspices of a NAFTA DSB, a compromise could have been negotiated in 

which Canada could have grandfathered Sports Illustrated Canada - considering Tirne- 

Wamer also owned the grandfathered Time magazine - by extending the March 26, 1993 

cut-off to just beyond the date on which Sports Iffwtrated Canada began distribution in 

Canada. However, unlike the USTRts confidence in the CMT dispute to argue against the 

applicability of the cultural exemption in a case of expropriation, the US did not have the 

lwury of that argument in the split-run case. 

The WTO was the best fora because it aiiowed the US to challenge the excise tax 

without risking the need to test the meanhg and power of the cultural exemption in the 

bilateral fora and ultimately providing recognition to culture and the cultural industries. By 

cirçumventing the exemption, the multilateral fora provided more of an oppominity to 

pursue a challenge against more than one cultural policy in order to have them reevaluated 

in terms of theû consistency with rules in the international trôde agreements. A h ,  taking a 

dispute over culture to the multilateral fora would escalate the dispute into an international 



issue that would have the potential to set an example for other countries with similar cultural 

policies. 

In March 1996, pursuant to Dispute Settlement Understanding Article 4(1), the US 

requested formal consultations with Canada over the split-run legislation, thereby invoking 

the dispute resolution mechanisms of the WTO. On June 19, 1996, the WTO established a 

dispute-settlement panel to address the US cornplaint over three issues of Canadian 

periodical publishing policy: Tariff Code 9958, Bill C-103, and Canadian postal rates based 

on the assertion by the US that these measures were inconsistent with Canada's obligations 

under the GATT. 

Framing the Issues 

Both the US and Canada had highly developed arguments as to the consistency and 

inconsistency of the three Canadian policies as they reiated to the magazine publishing 

industry. The way each of them h n e d  the specific issues is indicative of their long- 

standing debate with each other over whether culture should be treated differently in 

international trade agreements. On the one hand, the US argued that ail magazines were the 

same and should therefore be accorded the same treatment regardless of what country 

produced them. On the other hand, Canada maintained that magazines were ail different 

from each other and should be treated accordingly. 

The specific argument over Tara Code 9958 relied on Article =(cl) of the GATT 

which allows countries to maintain GA=-inconsistent laws that promote compliance with 

other national laws or regulations which are GATT-consistent. Canada argued that the 

Tariff was part of a package of rneasures designed to secure the attainrnent of a single 

public policy io ensure Canadian magazines have access to suffiCient advertising revenues in 

order to provide the Canadian public with a distinctive vehicle for the expression of their 

own interests and ideas. The Tariff speEifically helped promote compliance of Section 19 

of the Inconte TmAct by encouraging Canadian publishea to adverrise in Canadian 



publications, rather than to advertise in split-runs and obtain income tax deductions to which 

they were not entitled. The US argument relied on the applicability of an earlier WTO panel 

ruling regarding Article XX(d) - the United StatesStandards for Refonnulated and 

Conventional Gusoiine. The particular panel ruled that measures for which exceptions are 

invoked must be necessary to secure cmpliance with laws or regulations which themselves 

are not inconsistent with GA=. The US countered that Tariff 9958 did not promote 

compliance of Section 19 of the Inconie TaxAcf pnmarily because the two measures 

advanced the same aim by different means.X4 

The argument over the Excise Tax relied on Article III:2 of GA'TT 1994 which 

protects imported products from interna1 taxes or charges that are in excess of those applied 

to like domestic products." Canada's argument in support of the Excise Tax was based on 

two issues: the Tax was on advertising services under the auspices of the GATS; and the 

"like products" analysis of Article III:2 of the GA'IT was precluded because US periodicals 

were completely different h m  their Canadian counterparts. Article 111, therefore, did not 

apply to the excise tax because GATS only covers actual sectoral comrnitrnents made under 

it. Canada had made no specific cornmitment to include advertising services under the 

GATS, therefore it is not "bound, nor in any way obliged, to provide national treatment to 

Members of the WTO in respect of the provision of advertising services in the Canadian 

market."m Canada argued that the US could not recharacterize the GAïT consistency of 

the excise tax as a trade-in-goods issue when it was a trade-in-services issue. 

Canada also argued that Article 1II:2 was precluded because "intellectual content of a 

culturai good such as a magazine must be considered its prime characteristic [and therefore] 

the "Iike product" analysis must be approached in tems of intellectual content as opposed 

to the traditional approach of exarnining material or physical characteristifs."*7 To 

illustrate this argument, Canada compared Time US, Time Canada and MacIeants as three 

='$Ted Madger, 37. 
*%id, 38-9. 
2261bid., 39. 
*7~eport of the Panel, 1997,26. 



examples of general interest newsmagazines. Almost every article in Maclean's deah with 

Canada or covers international events fiom a Canadian perspective, while T h e  Canada is 

more identical to its parent, Time US, than a magazine devoted to Canadian issues. Canada 

argued that "[elven where the topics covered are the same, the perspectives will be difîerent. 

... People are preoccupied with their own affairs and communities. Penodicals are the rnirror 

image of those communities." Canada stressed the aim of the Excise Tax was to encourage 

original content by having news and events interpreted by and about Canadians to cultivate a 

particular perspective on the w ~ r l d . ~  

The US argued that nothing in GATS modified GATï obligations, the two 

agreements were CO-equal and therefore, no real conflict existed between them. With 

respect to the "like products" analysis of Article III:2, the US asserted that al1 magazines are 

the same. The US argued that Canada "created an artificial distinction between otherwise 

entirely like products" and the real basis for the distinction is simply whether the magazine 

might compte for advertising revenues with purely domestically produced Canadian 

magazhes.ag The language of the tax "does not differentiate behveen content based on its 

Canadian focus or  perspective."^^ A magazine could avoid the tax and still be identical to 

what was sold abroad as long as it did not advertise to Canadians. 

The third issue the US brought to the WTO Dispute Settlement Panel was Canada's 

postal rates. These rates had evolved over 100 years into two specific programs by 1994. 

The first, the Publications Assistance Program (PAP), provided funds to Canadian-owned 

and controlled, paidtirculation magazines that met certain editonal and advertising 

requirements. The Department of Canadian Heritage managed the hinds and the eligibility 

requirernenis, while Canada Post accepted al1 eligible pubücations for distn%ution.~l The 

second program involved rates for "commercial Canadian" and "international" publications 

that met certain Canada Post eligibiiity requirements. The US asserted that the divergent 

2281bid., 28. 
2291bid., 29. 
q e d  Madger, 40. 
231~on hibiasky, "Pefiodid Riblishing", in Michel Dotlaiid, The Culfural Industries in Camdr>. 44-5. 



postal rates violated Article UI:4 of GA'IT(1994) because they were "not based on neutral 

econornic considerations, but explicitly discriminatory criteria - narnely, whether the 

magazine is Canadian or foreign in ongin."23' 

Canada countered that PAP was permitted under GATT because it was a subsidy 

designed to assist eligible Canadian publishers. The commercial rates, as determined by 

Canada Post, were also pennitted under GATT because the rates reflected the business plan 

of a crown corporation that is legally distinct €rom the Canadian government and must 

compte in an open competitive market for its share of the publications delivery market. 

The US argued ihat the PAP did not qualiQ as a subsidy under GATT because the 

publishers did not receive direct payments, the money was transferred from the Department 

of Canadian Heritage to Canada Post. Canada defended the PAP's method of payment as 

merely a technical and administrative aspect of the subsidy which "[didl not reveal who 

benefit[ted] from the s ~ b s i d y . " ~ ~  

Interim Resolution 

Canada's cultural policies did not fare well at the WTO as the Panel only niled in its 

favour on the issue of the postal subsidy. The Dispute Settlement Panel mled against 

Canada on the T M  Code primarily because the phrase in Article XX(d): "to secure 

cornpliance with laws and regulations" meant to "enforce [legal] obligations" and not to 

ensure the attainment of the law's objective. There was a clear distinction here because 

GATï is not about legislative airns, but about the manner in which laws are enforced. 

Therefore, the panel rejected Canada's argument that the Tariff and Section 19 were part of a 

package of policy measures as it clearly contravened GATT 1994 as a prohibitive measure 

distinct fiom Section 19. The Panel stated that Canada's interpretation would set a 

232U~ Submission to the WTO, September 5, 1996,22. 
233~cheson and Made, Much Ado About Culture, 1%. 



precedent for future policy measures that might further a aven policy objective that would 

otherwise violate CiATï 1994.234 

The Panel also niled against Canada on the issue of the Excise Tax. if the Panel 

had accepted the argument that the Tariff was a tax on advertising services under the GATS, 

the decision would have effectively rendered GATï redundant according to an international 

law, embodied in Article 31(1) of the Vienm Convention on the Law of Treaties. Article 

31(1) states that the interpretation of a treaty cannot "adopt a reading that would result in 

reducing whole clauses or paragraphs of a treaty to redundancy or inutility."'J5 A h ,  the 

General Interpretative Note to A n n a  IA  of the WTû Agreement established a hierarchy 

between its various parts but it did not include an ordering provision between the GATT and 

GATS. This led the panel to the significant conclusion that the iwo agreements "coexist 

and that one does not ovemde the other."u6 The focus of the "like product" test was purely 

economic as it condemned the tax on the basis that the Excise Tax Act "definition [of a 

split-run edition] essentially relieid] on factors extemal to the Canadian market" such as 

editorial and advertising content, and not on the inherent "Canadianness" of the product 

involved. Therefare, the Panel determined that because the tax violated the first sentence of 

Article nI:2, the tax was proven to be inconsistent with GATT, therefore, there was no need 

to determine whether the tax violated any further articles conceming treatment of like 

products.U7 

Out of the three issues the US brought before the WTO Dispute Settlement Body, 

the postai subsidy is the only issue in which the Panel mied in favour of Canada. The Panel 

conceded that because Canada Post was legally distinct from the Canadian government, it 

"generally operat[ed] under govemmental instructions," therefore, its pricing policy could 

"be regarded as governmentai replations or requirements within the meaning" of GA'IT. 

The panel ruled that the rate structure did afford protection to domestic periodicals because 

*ed Madger, 38. 
2351bid, 56. 
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the "commercial Canadian" and "funded" rates to Canadian periodicals were lower than the 

" internationaln rates applied to imported penodicals. However, although the commercial 

rates violated GA= Article IIk4 (WTO, para 5.35,5.38), the "funded" rate scheme on 

periodicals could be justified under Article II1:8@) which explicitly recognizes that 

subsidies exclusively paid to domestic producers are not subject to the national treatment 

rules of Article I I P g  

An Appeal 

Both countries appealed the Panel's decision, however, the appeal did not yield 

favourable results for Canada either. Canada conceded a lot in its appeal as it accepted the 

decision on TarB Code 9958 and the postal rates, and restated its original argument over 

the excise tax. Canada reiterated the daims that the excise tax was not on magazines, but 

was a tax on advertising govemed by the GATS, not G A T ?  Canada's factual evidence had 

not been considered regarding the difference between split-run magazines and non-split-mn 

magazines; and the excise tax did not disniminate against imported products because the 

legislation made no distinction between domestic and imported products.23' The US 

defended the Pane1 decision on the excise tax on the basis that its effect was to alter the 

cornpetitive environment for tmde in goods and it intended to eliminate imported split-run 

magazines kom the Canadian marketplace. The US appeal restated the claim that nothing in 

the WTO Agreement caused a measure coming within the scope of the GATS to be 

excluded fiom consideration under 

The Juw 30, 1997 WTO Appellate Body h a 1  report reversed and modified the 

original ruling on the issue of the excise tax. The Appellate Body f i t  found that 'as a 

result of the lack of proper reasoniag based on factual analysis ...' the Panel could not 

effectively conclude that imported split-run penodicals and dornestic non-split-nin 

-- 
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periodicals can be "like". On the basis of its own examination, the Panel detennined foreign 

and domestic magazines constituted "directly cornpetitive" or "substitutable' products which 

must be treiited equally in terms of taxes.241 It determined that although the tax affected 

both a seivice and a gmd, a good was clearly affected, therefore, the absence of a GATS 

cornmitment did not ovemle the GATT' 0bligations.2~2 

The Appellate Body supported the US arguments against the postal subsidy. The 

rates were found to be in violation of GATT because transferring hnds between 

governmental departments and not directly to magazine publishers constituted preferential 

treatment." In rendenng the final decision, the Appellate Body also scmtinized the text 

and title of the Excise Tax Act, noting that the title of the operative part of the Act was "Tax 

on Split Run Periodicals', and not a "tax on advertking". Therefore, the Appellate Body felt 

the language of the Excise Tax clearly indicated the intention to complement and render 

effective the import ban of Tariff Code 9958 was a iax on a periodical. 

The final decisions by the WTO Dispute Settlement Panel and Appellate Body 

concluded that al1 of the policies the US brought forward in the dispute were inconsistent 

with GATT 1994. Tariff 9958 was inconsistent as its quantitative restriction applied to a 

good and not a service; the Excise Tax appüed to both a good and a service but did not 

provide national treatment; the rate structure of the postal subsidy did not provide national 

treatment and it was an inallowable subsidy because the payrnents were not made directly to 

publishea fiom govemment. Although al1 the decisions were of great sigmficance to 

Canada, the most significant decision was the determination that GATT and GATS CO-exist 

and one does not ovemde the other. This decision is of great significance for al1 WTO 

mernber countries as it clarified a lack of hierarchy that previously existed arnong the WTO 

treaties. The fact that a binding Panel decision determined that GA= and GATS can apply 

equally regardless of the commitments in either, will aflect all future trade disputes - cultural 

241WT0 Appellate Body Report, 26. 
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or otherwise. The decision is sigoificant to the debate over the treatment of culture in 

international trade agreements in that equal application of GA'IT and GATS perpetrate the 

difficulty in distinguishing between a cultwal good and a cultural service. 

Canada's Cornpliance 

Canada had two choices after the ruling, it could have maintained its policies and 

accept retaliation from the US or comply with the ruling and replace its policies with 

measures that could resist another challenge under the WTO, or for that matter, a challenge 

under the NAFTA. Canada chose to remove the offending measures by the WTO imposed 

deadline of October 30, L998 by repealing Tariff Code 9958, changing the administration of 

the postal subsidy, and harmonizing the commercial postal rates. The postal subsidy is now 

paid directly to publishers' accounts ai Canada Post for each eligible magazine mailed and 

its administration complies with WTO rules with respect to pemissible subsidies by having 

Canada Post bill the publishers for the full cost of mailing the magazine, minus the subsidy. 

Harmonizing the commercial postal rates meant that Canada Post could maintain a two-tier 

rate structure for domestic and international mailing, but could no longer have diffenng rates 

for foreign and Canadian periodi~als.2~~ in further cornpliance with the WTO ruling, 

Canada replaced the controversial excise tax with what was to become an even more 

controversial piece of legislation, Bill (2-55, the Foreign PublLdters Advertking Services 

Act. 

Three weeks previous to the announcement that Canada cornplied with the WTO 

ding and removed the offending measures, the Department of Canadian Heritage tabled 

Bill C-55, Foreign Publkhers Advertising Services Act, in an effort to continue the 35-year 

ban on US split-run magazines in a manner consistent with WTO rules. Canada claimed 

the proposed legislation would "ensure that Canadian magazine publishers have access to 

advertising revenues in Canada" by ailowiog only Canadian periodical publishers to sel1 

- - - .. . . - 

2MCanadian Heritage Amex to Background (1), Iuiy 18,1998. 
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advertising services aimed primarily at the Canadian market to Canadian advertisers. The 

Minister of the Department of Canadian Heritage stated that Canada "must insist upon Our 

own cultural space where we can express Our ideas, Our values and identity."zJS 

The key provision of Bill C-55, Section 3, made it an offense for any foreign 

publisher to sel1 advertising services to a Canadian advertiser. The Bill provided clear 

definitions as to who or what constituted a foreign publisher, a Canadian, and a Canadian 

advertiser.zJ6 The Bill granted the Department of Canadian Heritage the authority to initiate 

an investigation based on a cornplaint and to appoint investigators with a mandate to obtain 

relevant documents to prove an alleged supply of advertising services. With su£tïcient 

proof, the Minister could have imposed a penalty for contravention of the Act with fines247 

as well as seek a court injunction to stop an offending publication. As well, the final 

provision of the Act, Section 21, indicated that the Act did not apply to a foreign publisher 

who supplies advertising services directed at the Canadian market to an extent no greater 

than that to which was lawîully supplied during the year before the day on which the Act 

was introduced in the House of Commons. In effect, this final provision grand-fathered 

existing split-mns (e.g. T h e  and Readerts Digest) from the regulatory measure.24 

Canada sought to portray the new regulatory measure as clearly distinct €rom the 

measures that were repealed as a result of the WTO decision in a number of ways. The first 

of which was simply to announce its compliance with the WTO decision separately from 

announcing the new measure. Canada argued that its compliance with the WTO decision 

was based on a statement by the WTO panel stating that "...the ability of any [WTO] 

2 4 s ~ e p ~ e n t  of Canadian Heritage News Release, ûctober 8, 1998. 
2 4 6 ~  nforeign pubüsher" is a person who supplies advertising by meam of a periodicai and is not a 
Canadian; a "Canadian" is a citizen, permanent cesident, Canadian governent or ageacy, or a partnership, 
Canadian corporation or non-profit organization, each of which must be more than 75% owned and 
controiied by Canadians; and a "Canadian advertiser" is a persan or entity that pays for advertising services 
relating to its product, bas a place of business in Canada, bas at lest one employee in Canada and bas 
assets in Canada that are used in canying on their business. Foreign Publishers Advertising Sewices Act, 
section 2, 
247~he fines could not be more tban $100,000 in the case of an individual, and not more than $250,000 in 
the case of a corporation. Foreign Publishers Advertising Services Act. 
Za~oreign Publishers Aàvettising Sewices Act. 



Member to take measures to protect its cuihiral identity was not at issue in the present case." 

The Panel had further explained that its task was to determine whether the measures that 

have actually been used to further this end were consistent with Canada's WTO 

obligations.24y Canada argued that the new measure intended to give effect to culturai 

policies which were not challenged by the WTO panel or Appellate Body. The weakness in 

this argument is that the Bill denied US magazine publishers access to the Canadian 

advertising services thereby making the sale of US magazines in Canada less profitable than 

it would be if US publishers had access to the Canadian advertising market. Regardless of 

the merit in Canada's argument that the Bill would not block foreign magazines Erom 

entering Canada,zO it is not the "trade effects" test that matters in disputes over international 

trade regulation, but rather whether the measure has changed the conditions of cornpetition 

within the domestic market. Therefore, Bill C-55 was not consistent with GA'IT/WTO 

jurisprudence that such measures must be the least trade-disruptive available. 

Responses to the announcernent of Bill C-55 ranged from outright disapprovai from 

the US governent and concem from Canadian free speech advocates to complete support 

from the Canadian magazine publishing industry. The US immediately and consistently 

argued against the measure by expressing it as a "disappointment" and labeling it as 

"exclusionary and anticompetitive." The USTR irnmediately initiated consultations with 

Canadian authorities and issued numerous press releases expressing protest. Not only did 

the US feel the new measure was merely a rewording of the repealed excise tax, but argued 

that because the Bill denied American publishers access to the Canadian advertising market, 

and prevented the sale into Caaada of US spüt-nui magazines, it was, in effect not any more 

consistent with the GAWGATS than aay of the measures that were appealedP1 

The concem over Biil C-55 spilied into the realm of the Canadian Charter of Rights 

and Freedoms. Professor Jamie Cameron, York University, stated that Bill C-55 "imposes 

24%mds Browne, "BU C-55: A Flawed Magazine Policy", in Policy Options, 49. 
25%partment of CPasdian Heritage News Release, October 8.1998. 
Z S 1 ~ ~ ~ ~  Washington File, Oaober 9,1998. 
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heavy-handed sanctions ... backed up by h e m  powers of law enforcement." The concem 

for the Charter is how the Bill empowers the minister to exercise broad powers of search 

whenever "necessary" in order to investigate an "alleged supply of advertising services". 

The rninister is also empowered to issue demands and to "require" foreign publishers to 

cease and desist activity that may contravene the Act or be "iikely to lead" to its 

contravention. Professor Cameron noted that this legislation essentially tells magazine 

publishers what they can and cannot advertise or publish and directly affects the rights of 

Canadians who will be denied access to magazines that the govemrnent has decided threaten 

Canadian  culture.^' 

Canadian advertisers conceded that the Bill would limit their advertising choices as 

The Bay would not be able to place an advertisement beside a Wal-Mari advertisement in 

People magazine - provided W al-Mart did not specificall y target the Canadian market. 

However, the Canadian advertisers also aptly note that because there are no Bay department 

stores in the United States, only Wal-Mart would benefit from advertising in the North 

Amencan market while readers of the same magazine would be forbidden by Bill C-55 €rom 

seeing the products and services The Bay sells.33 

Despite the opposition, the Canadian magazine publishing industry was fully 

supportive and vigorously promoted the Bill. The Canadian Magazine Publisher's 

Association (CMPA) even formed a working cornmittee with the Canadian Business Press 

to pool resources to promote the legislation and help communicate its benefits for Canadian 

magazines and for achieving Canada's cultural polic y goals.34 

2S2~ulancial Post, November 30, 1998. 
u31bid 
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Final Resohtion 

Not surprisingly, despite efforts by the Canadian government and the CMPA to 

gather support for Bill C-55, the United States was unconvinced and remained adamantly 

opposed to Canada's assertion of its trade rights. The US was again faced with a number of 

fora in which to respond to Canada's proposed new cultural policy including a return to the 

original WTO panel, rehiming to the WTO with a new challenge, or proceeding to the 

dispute settlement mechanism in the FT'A/NAFTA. Considering the time and effort the US 

had already invested in challenging three of Canada's cultural policies in the multilateral 

forum, it is highly unlikely that the US even considered mere acceptance of the new policy. 

The US had the option to return to the original WTO Panel to characterize Bill C-55 

as part of Canada's implementation of the WTO ruling. The US might have been able to 

successfully argue that Canada's new policy was not in cornpliance with the WTO DSB and 

Ai3 mlings as it was no less consistent with the GATT or GATS than was the repealed 

excise tax as it continued to deny US publishers access to the Canadian advertising market 

and perpetuated the prohibition on the sale of US split-run magazines. However, this 

approach would have had the Bill ieferred back to the original panel for complete 

adjudication within 90 days and provided Canada with the chance to defend its new policy 

and possibly another opportunity to replace an inconsistent measure. 

The US could also have retumed to the WTO with these arguments to challenge Bill 

C-55 in a second formai dispute settlement process. Regardless of the US confidence in 

obtaining another favourable outcorne, the first dispute senlement process had already 

denied US access to the Canadian advertising market for three additional years. A second 

challenge at the WM could have taken up to 18 months for the DSB to render a decision 

and another 15 months for the "losing" party to comply with the decision. The US would 

not have been interested in perpetuating the denial of access to the Canadian advertising 

market until2002. 



Another option for the US would have been to proceed under NAFl'A. iiowever, as 

in the other disputes over book distribution and cable broadcasting, the US has remained 

reluctant to address the 10-year disagreement over the interpretation and definition of the 

culhiral exemption and successfully avoided it in this dispute by going to the WTO. 

Considering the international exposure this case garnered at the WTO and the success in its 

challenge, the US did not want to risk losing any of the momentum it had gained with 

respect to its position against Canada's cultural policies. Proceeding to the NAFïA could 

also have resulted in the US reversing its long-held denial of the recognition for culture and 

the culture industries. 

Considenng the potential for another US success in the WTO fora, when informal 

negotiations between govemment officiais failed to reach a satisfactory compromise, the US 

invoked aggressive unilateralkm with outright threats of economic sanctions against 

Canada's lumber, plastics, steel and textiles industries in order to obtain final resolution to 

this long-standing dispute.35 In a short penod of six months, negotiations between Canada 

and the US concluded with the signing of a forma1 Agreement which ended the dispute. In 

order to avert a trade war, Canada agreed to make senous concessions regarding Bill C-55, 

its foreign investment policy and the Income Tax Act while the US agreed not to take any 

M e r  action under the WTO or NAFTA. The terms of the agreement were amended to the 

original Bill C-55 and included access to the Canadian advertising market, relaxed foreign- 

ownership regulations, and access to income tax deductions for US magazines meeting 

content requirements. In a move to appease the Canadian magazine publishing industry, the 

US conceded that Canada offer a subsidy package to its industry to assist in adjusting to a 

new cornpetitive environment.256 The significant concessions made by the Canadian 

govemment "irrevocably aitered the cornpetitive landscape in the Canadian industry."z7 

Z S 5 " ~ S  plots 4-sector tmde wun, Globe and Mail, January 12, 1999. 
256~n Deccmber 1999, the Govemment of Canada amouuced a subsidy package of $150 miilion over three 
years for the magazine publishiog industry with renewai aod review of the Fwd in the fourth year. The 
Department of Canadian Heritage is stil oegotiating with the industry on some of the design and 
administrative details of the Fund. 
2n~anadian Magazine Publisheis Association News Release, May 26,1999. 



This case is significant and precedent-setting for a number of reasons, the f i t  of 

which being that it is the first cultural dispute to achieve resolution in the multilateral forum. 

By strategicaily choosing the fora in which to challenge Canada's cultural policies, the US 

successfully avoided the bilateral dispute settlement procedures of the NAFTA which not 

only avoided testing the cultural exemption but elevated the case to the multilateral fora to 

successfully dismande a number of Canada's cultural policies. The framing of the issues 

successfully obtained a binding and precedent-setting decision that the GATT and GATS 

coexist and cannot override one another. Long-standing debates over the treatment of 

culture in multilateral trade negotiations have hinged on the mcdty of making the 

distinction between a cultural good and a cultural service. The decision will effectively 

perpetrate that lack of distinction and, in turn, make it more difficult for Canada and other 

countries to defend their cultural policies in the fume. The case clearly highlights how 

Canada's cultural policies are not as effective as they were intended to be in üght of trade 

liberalization. 

Moreover, in challenging Canada's attempt to comply with the rulings made at the 

WTO, the US negotiated a highly satisfactory compromise with Canada. This is indicative 

of the strength in the ability of the US in informal bilateral conciliation. The final agreement 

negotiated between Canada and the US has significant implications on the remainder of 

Canada's massive cultural policy irifrastructure as well as implications for countries with 

similar cultural policies. increasing foreign ownership limits, allowing non-Canadian 

companies access to the advertising market and income tax deductions not only changes the 

competitive environment for the magazine publishing industry but also makes it more 

difficult to justify the maintenance of these types of policies for other cultural industries by 

Canada or other WTO member countries. Due to its success in this forum with its first 

attempt, it is unlikely the US will not hesitate in taking subsequent cultural disputes to the 

WTO whether they are against Canada's cultural policies or against the policies of another 

WTO member country. 



The dispute also highlights how Canada's cultural policies have not maintained an 

equivalent pace with technological change and development. This is clearly evident in Time- 

Wamer's attempt to circumvent Tariff 9958 by using satellite technology to transmit its 

split-mn issues into Canada. It was easily achieved as the policy pertained to paper copies 

of magazines crossing the Canada-US border. The broader implications of this dispute 

indicate a simcant need for Canada to reevaluate its cultural policy infrastructure and the 

basis on which it was developed in tems of cornpliance and consistency with international 

trade rules as well as keeping Pace with technological change and development. 



CHAPTER 6 

Conclusion: Options for Culture and Trade 

This thesis set out to examine the central issue to the debate between culture and 

trade: how culture fiis or does not fit into existing international trade agreements. The 

examination of the conceptual differences that exist over culture and trade reflect a complex 

relationship between static cultural policies and dynamic rules in international trade 

agreements. The relationship is distinctly correlated to the complex and inconsistent 

treaiment culture receives in different international trade agreements. The evidence 

uncovered in the four cultural disputes with respect to forum-shopping, Eraming of issues, 

and method of resolution, provides clear indication that the inconsistent treatment of culture 

in international trade rules needs to be addressed. The evidence points to a clear need for 

Canada to reevaluate the effectiveness of its cultural policies with respect to trade 

liberalization and technological change. 

Since the establishment and strengthening of the dispute settlernent mechanisms in 

both the bilateral and multilateral trade environrnents, the number of disputes that have 

emerged may justQ the hesitation to pursue liberalization but also justify the need for clear 

rules not only on behalf of the cultural industries but al1 sectors. Only one of the four case 

studies proceeded past bilateral negotiations and conciliation to the multilateral fora to be 

settled via a dispute panel judgment. Although that particular case represents one of 

fourteen cultural disputes, out of a total 190 cornplaints brought to the WTO since 1995,z8 

it also represents the f î t  culturai dispute in which Canada defended, unsuccessfully, a 

number of cultural policies against the US. 

The prevalence of bilateral conciliation and negotiation in Canadian cultural disputes 

addresses the reluctance of governments to take cultural disputes past bilateral conciliation 

2580verview of the State-of-Play of WTO disputes as of Marcb 1,2000. 
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to invoking dispute settiement panels. A number of common elements emerged in the 

analysis of the case studies provide the evidence to support the argument for clear rules on 

how culture should be treated in international trade. The common elernents, which are 

summarized in comparative chart in Appendix 1, include the source of the dispute, the fora 

chosen for investigation, the treatment of the issues, and each of the resolutions. 

Before drawing on those common elements it is important to note that each of the 

disputes onginated with a coaflict over a non-Canadian commercial interest against a 

specific Canadian cultural policy. The cornplaints were a direct result of a Canadian cultural 

policy rejecting or signincantly limiting a proposed investment or the maintenance of an 

existing investrnent by the non-Canadian Company. On the basis of ownership and 

regulatory criteria, the proposed Borders Canada consortium was rejected, CMT was 

delisted, PolyGram was not permitted certain distribution rights, and Sports I l l u ~ t e d  was 

prohibited from selling advertising space to specific advertisers. This spemc commonalty 

should be of concem to Canada's policy-makers as to the purpose and effectiveness of 

foreign investment and other regdations as they pertain to cultural industries. 

The first case study, Borders Books was not a dispute over culture and trade but is 

of interest for a number of reasons. Pnmarily, it can be classified as a mode1 example of a 

dispute between commercial interests and governrnent policy. It is also an example of a 

failed attempt of commercial negotiations to succeed against a governent investment 

restriction. The consortium proposed a level of foreign investment found to be unacceptable 

by investment Canada in accordance with legislated provisions respecting cultural 

industries. The consortium was unable to convince hvestment Canada of the benefits their 

investment would bestow upon the Canadian cultural industries including increased 

exposure of Canadian authors and musicians to the US market, use of established 

distniution and point-of-sales systems, as weli as the benefïts of an established trademark 

and brand narne. hvestment Canada determined that any benefits were superseded by the 

fact that contml of the investment would lie outside of Canadian hands. 



The withdmwal of the investment sirnultaneously eliminated the oppoctunity and 

need for the US government to shop for an appropriate forum in which to defend the 

proposed investment against the Canadian investment restriction. Without a need for a 

forum in which to have the denial investigated, the issue rernained in the hands of the 

commercial interests. It is signifiicant to note that Borders choice of fora were limited 

because of the complicated relationship between domestic investment policies and 

international trade rules respecting cultural investments. The case highlights the reluctance 

on the part of the Canadian and non-Canadian parties to pursue their proposed investment 

resulting in the maintenance of the status quo. 

In contras4 the CMT case went farther than Borders did with respect to escalating 

the informal commercial negotiations into formal negotiations in the bilateral forum. 

Bilateral conciliation eventually pre-empted any need for action by a dispute settlement 

panel. However, it is an example of a successfiil attempt of commercial negotiations in 

obtaining a mutually satisfactory resolution on behalf of both the commercial interests 

involved while remaining within the govemment's bruadcasting regulation and investrnent 

restriction. 

CMT failed in their appeal of the CRTC decision which was made in accordance 

with an established regulation to delist non-Canadian seMces in favour of Canadian 

services. The action by the CRTC prompted CMT to make a cornplaint to the USTR which 

moved the issue into the bilateral forum. The USTR then began to investigate Canada's 

violation of certain NAFTA provisions including investment, licensing and certification, as 

well as expropriation without compensation. Within the f o m  of NAFTA, the USTR 

framed the delisting as an expropriation of an intangible "property " while the Canadian 

govemment claimed that NAFI'A wuld not be invoked because the cable television policy in 

question had been grandfathered. Resolution via bilateral condation again pre-empted the 

negotiations over the applicabiiity of NAFI'A and possible reialiation against Canadian 

exports. This is indicative of the strength of US threats in bilateral conciliation as the 



resolution created a joint venture between CMT and the Canadian service that was supposed 

to have been its replacement. 

The PolyGram Filmed Entertainment case is significant because it brought to the 

attention of the Canadian govemment the fact that the US is not the only country concemed 

about Canadian cultural policies. The dispute moved into the multilateral forum for debate 

and investigation although was ultimately resolved via bilateral conciliation. Nthough 

Investment Canada had approved an application by PFE to establish a Canadian subsidiary, 

at the same time PFE had also been prohibited by a specific Investment Canada provision 

€rom distributing non-propriety films. The EU responded to PFE's complaint by launching 

dispute resolution procedures under the rules of the WTO. The debate that ensued in the 

multilateral forum was over Canada's discriminatory treatment of market access for a 

European film distribution company. 

Once again, the method of resolution via bilateral conciliation pre-empted the need to 

take the dispute to the WTO dispute settlement panel when Seagram Company, a global but 

Canadian-based company, purchased PFE. Although this enabled the Company to distribute 

any and al1 films it wanted to in Canada, the ultimate dismantling of PFEC caused a shift to 

occur in the concern of the EU away from market access in Canada to the loss and break-up 

of a cherished EU media company. This fate illustrates the increasing rate of convergence 

and rapid changes in the cultural industries with respect to mergers and takeovers as well as 

how ineffective Canada's film distribution policy is in addressing the benefits such activity 

cm bestow on its cultural industries. 

The final dispute is by far the most complicated and most signifiicant in terms of its 

impact on a specific Canadian cultural industry and on the hiture of the Canadian cultural 

infrastnicnire. As the only one of the four case studies to proceed all the way through either 

the bilateral or rnultilateral forum to reoeive a judgment by a dispute settlement panel, 

aggressive unilateralism and bilateral conciliation played very important roles in the final 

resolution. in the case of Sports Ill~(strated, the US govemment was able to rnadce 



grievances against three specifïc Canadian cultural policies to the dis pu te settlement 

mechanism within the WTO. In a successful effort to avoid testing the limit and meaning of 

the cultural exemption in the bilateral NAFIA, as well as avoiding recognizing the cultural 

industries, the US established that Canada's magazine policies had violated a number of 

GATT provisions. Canada's defence rested on the argument that its policies could not be 

recharacterized as GATï inconsistent because they were under the auspices of the GATS. 

In other words, Canada tried to frame its magazine policies as issues over cultural services - 

specincaily advertising sewices - counter to the US argument that they were goods. 

The US chose to pursue its challenge against Canada's cultural policies and invoked 

the WTO Dispute Settlement Body and subsequently the Appellate Body to make decisions 

on the consistency of Canada's policies. In the end, the US succeeded and Canada was 

required to remove the offending measures. Subsequently, in an attempt to replace those 

offending rneasures with Bill C-55, the US countered with unilateral threats of trade 

retaliation until an agreement was negotiated between the two govemments highlighting, 

similar to that of the CMT dispute, the strength of the US in bilateral conciliation. 

This dispute and its resolution will be used as the preçedent-setting model, primarily 

by the US, in the event that any other country, attempts to impose restrictions on the import 

of foreign cultural goods and services. In doing so, future disputes against cultural policies 

will attempt to rely on the WTO's decision that the GAïT and GATS CO-exist and cannot 

ovemde one anothrr. For those countries that support Canada's traditional position that 

culture should not be aflorded the same treatment as other goods and services, such as T- 

shirts and steel. it effectively makes it more difficult to distinguish between cuiml goods 

and services thereby perpetuating the debate over whether cultural indusiries are more 

industrial or more cultural. 

Each dispute and respective resolution has its own unique set of circumstances 

which resulted in changes to the Canadian government's policies, eg. change in the CRTC 

regdation and withdrawd of the magazine policies. as weil as to the commercial players 



involved, e.g. CMT merger with NCN and PolyGram's takeover and ultimate break-up. 

These changes mean that none of the disputes will ever be replicated but more significantly 

they also mean ihat the purpose of the complex system of support for the Canadian cultural 

industries that bas developed over the last century needs to be reconsidered and redeveloped 

in light of its new environment. The we studies provide insightfd evidence in support of 

the argument for clear d e s  on how culture should be treated in international trade. 

A number of options could address the complex and inconsistent manner in which 

culture is treated by static (Canadian) cultural policies and dynamic mies in international 

trade agreements in an effort to avoid future disputes over culture and trade. The first 

option, king developed by Acheson and Maule, is to support the liberalization of 

international trade and afford the same treatment to cultural goods and services as are 

applied to the goods and services of other industries. This would entai1 the eiimination of 

the cultural exemption in the NAFTA and specific cultural commitrnents would be required 

in both the NAFTA and the GATT'/WTO. This option would also effectively end the 

disagreement over the m e a ~ n g  of the exemption between Canada and the US which has 

effectively avoided exercising the NAFTA dispute settlement provisions. By including 

culture in the formal international trade regime, perhaps Canada can decrease its chances of 

becoming involved in trade disputes over its cultural policies and will be able to avoid trade 

wars. 

Acheson and Maule envisage an open regime with liberal trade, investment and 

labour movement provisions. The regime wouid extend the national treatment, most 

favoured nation and market access principles of the NAFTA and GA'TT/WTO to the 

cultural sector.39 The regirne could continue the tradition of limited special provisions for 

particular circumstances such as protection for national treasures of artistic, historie, and 

archaeological value of GA'LT Article XX(f). Such provisions would also include the 

protection of intellechial property which is a particularly different challenge in light of rapid 

259~chaon and Maule, Intentarional Agreements and the Cultural Indusrries, 1995,27-8. 



technological developments which have contributed to wide-spread and dramaticdy 

increasing copyright infringements. Including culture in the formal international trade 

regime would also result in a need to refomulate the existing complex system of cultural 

support that the Canadian govemment is struggling to maintain. Reformulation would 

require redefining Canadian content des ,  foreign investrnent and ownership restrictions, 

and the use of subsidies and fiscal measures. 

The second option is to append culture-specific rules to the existing bilateral and 

multilateral agreements. This regime could continue the approach used in the GATï 1947 

with specific provisions for national treasures of artistic, historic, and archaeological value. 

Ivan Bernier suggests that if national treasures are provided with a means of protection by 

the state, then it can arguably be done now 'for the preservation of cultural and linguistic 

diversity, including national cultures.'260 In the N A .  country-specific reservations could 

permit the maintenance of existing non-confonning measures or the adoption of new ones 

with respect to specific sectoa or activities? Consistency among the agreements must be 

pursued, othenvise, the experience that Canada had at the WTO will be perpetuated as 

cornplainant countries shop for the barn that will provide the most advantageous 

resolution. 

The third option is the developrnent of a new international instrument on cultural 

diversity. The development of a sectoral agreement for culture was a recornmendation made 

by the Federal Government's Cultural Industries Sectoral Advisory Group on International 

Trade (SAGIT) in Febniary 1999. The recommendation calls into question the future role 

that UNESCO, and for that matter, WIPO, rnay play with respect to the relationship between 

culture and trade. The federal govenunent accepted and adopted the SAGIT 

recommendation imrnediately before the most recent WTO Miaisterial in late 1999. The 

intention is to have the instrument set out clear ground niles that would enable States to 

- .  - 

260~van Bernier, "Culturai Goods and Services in International Trade L w " ,  in l'Re CulfurelTrade Quandory, 
1998, 147. 
2611bid., 148. 



maintain poücies that promote culture while respecthg the d e s  governing the international 

trading system and ensuring markets for culturai exp0rt.2~2 

The chailenge in developing a new international instrumenl as experienced with the 

over 50 years of negotiations to develop the m e n t  multilateral trading infr;istructure, wiii 

be to determine its scope, permissible and excludable measures, objectives and principles, 

relationship to other instruments, and the means of dispute senlement. Once some of 

stmctural issues have been at the very least addressed, if not resolved, a forum must be 

determined in which to administer and house the instrument. Determining if UNESCO is 

the appropriate institute is another challenge for the rnember countries of the WTO as well 

as the government and nongovernmental members of the International Network on Cultural 

Policy and the WCCD and the LCCD, its counterpart in Quebec. UNESCO has not 

regained a significant amount of innuence and prestige with its rnembership since the 

withdrawal of the US and Britain in the mid-1980s. Supporters of UNESCO as the new 

instrument's administrator must consider how to strengthen the organization as successive 

multilateral trade negotiations, over fifty years, have strengthened the GA= and created the 

WTO. Acheson and Maule consider that the sectoral agreement would best be developed 

within the WTO hmework similar to the agreements that were developed for 

telecommunications and financial services where agreement was attained by members of the 

sector on definition and principles on the sector's peculiarities. Regardless of the forum for 

its administration, a formidable challenge for supporters of the instrument will be in 

enlisting the support of the US. 

It is clear that the current treatrnent of culture in international tmde is an ineffective 

means of permiiting state intervention in order to ensure viable domestic cultural production. 

- -- 

262The SAGIT propwed that a new international Uisuument on cultural diversity would: recognize the 
importance of cultural diversity; acknowledge chat cuitural goods and scrvices are significantly different from 
other pmducts; acknowledge that domestic rneasures and poiicies intended to ensure access to a variety of 
indigenous cultural p d u c t s  are si@~cantly different Erom other plicies and measures; set out des  on the 
kind of domestic regdatory and other measures that countries cm and cannot use to enhance culturai and 
Linguistic diversity; and estabiish how trade disciplines wouid apply or not apply to cultural measures that 
meet the agreed upon d e s .  See C u l W  uidusüîes Sectord Acbhry Group on intemationai Trade, 
Canadiart Culture in a Global World: New Sîrategies for Culnue and Tr&, February 1999. 



if no action is taken to address this matter, whether that action is complete liberaiization, the 

development of an agreement, or the development of culture-specific d e s ,  dispute 

resolution will prevd at the level of bilateral conciliation leading to continued uncertainty as 

to outcornes and benefits for the more powerful country. The case studies indicate a shift 

toward invoking forma! dispute settlement panels beyond the level of bilateral conciliation in 

order to obtain judgment on the basis of international trade rules. In the aftennath of the 

WTO ruling over the split-nui magazines, specifically relaxed foreign ownership 

restrictions, a number of sectors within the cultural industries imrnediately expressed 

significant concern over their futures. n ie  USTR made it clear when the WTO mled 

against Canada's rneasures protecting magazines, that they would use the ruling to gain 

access to other culturai markets in Canada.263 The Canadian cultural industries fear the 

precedent-setting panel judpents will be a signal to the US to attack other Canadian 

cultural policies. Clear niles and reformulated policies need to be developed in order to 

prevent another century of debate over culture and trade. 

The indefinite start to the most recent round of multilateral trade negotiations 

provides Canada with an opportunity of time in which to gamer support for the developrnent 

of one of these tluee options. However, in light of the strong conviction held by the US in 

not recognizing cultural goods and services as deserving of special treatment, the outlook 

for Canada is grim. Therefore, the Canadian cultural industries should begin mobilized to 

conduct their own re-evaluation of the Canadian govemment policy infrastructure to 

determine which instruments are and wül Wely continue to be most effective and important 

to their success - culturally and economically. Once this List is established, they should then 

determine whether any instruments on that list are or have the potential to cause trade 

friction with Canada's trading partners. The latter than need to be brought to the 

govemment's attention to be amended or revised to avoid inconsistency with existing and 

evolving trade obligations. 

263Toronto Star, May 27, 1999. 
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APPENDIX 1 

Comparative aoalysis of the key issues in the case studies 

- 
DISPUTE 

v 
DISPUTE 
CANADIAN 
ADMINISTRATIVE 
BODY 
CANADUIN 
POWCY 

BOOK 
DISTRIBUTION 

Borders Canada 
- US book retailer 
prohibited by Industry 
Canada from establishing 
a Canadian business with 
Canadian investors 

CABLE TELEVISION 
DISTRIBUTION 

1 

Country Music 
Television 
- US television specialty 
station replaced by 
Canadian television 
specialty station 

FILM DISTRIBUTION MAGAZINE l PüBLISHINC 

U S  I us lus 

PolyGram Filmed 
Entert ainment 
- EU film distribution 
company applied to 
Investment Canada to 
distribute non-proprietary 
films in Canada 

early 1995 - February 
1996 
Investrnent Canada 

Spurts Illustrated 
- US magazine attempted to 
circumvent Canadian 
policies prohibiting the 
distribution of split-run 
magazines in Canada 

Investment Canada Act: 
- regulation of foreign 
ownership in a cultural 
industry 

June 1994 - June 1995 

CRTC 

~r&dcasting Act 
- broadcasting licensing 
regulation 

March 1997 - May 1998 

Investment Canada Act 
1988 Film Distribution 
Polic y 
- regulation of foreign 
ownership in certain 
distribution activities 

eiuly 1993 - December 1999 

Canadian Heritage 
Revenue Cariada 
Investment Canada 
III vestment Canada Act 
Tariff Code 9958 
Ilicome Tax amendment 
postal subsidies 
- policies prohibited split- 
nin magazines in Canada 
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Compamtive analysis of the key issues in the case studies 

BOOK 
DISTRiBUTlON 

m: consortium would 
increase sales of 
Canadian books as they 
would have a better entree 
to the US market 
Canada: de facto contra1 
would lie with US 
investor as consortium 
would obtain books from 
its US-based warehouse, 
thus circumventing 
negotiated distribution 
agreements between 
Canadian 
distributors/agents and 
Canadian or foreign 
publishers 

Status quo 

CABLE TELEVISION 
DISTRIBUTION 

Ds: channel could 
continue to develop 
Canadian country music 
market and to increase 
the profile of Canadian 
art ists 
- eviction provided 
artiticial cornpetitive 
benefits to the Canadian 
industry 
Canada: cable television 
policy was grandfathered 
under FTA, therefore 
Canada has no 
obligations under 
N r n A  
- CMT was aware of 
CRTC regulation at the 
time of its establishment 
in Canada 
NAFTA 

Bilateral conciliation 
- US broadcaster 
purchased allowable 20% 
equity of Canadian 
broadcaster, in return for 
US channel name to 

FILM DISTRIBUTION 

m: Canada violated 
most favoured nation 
treatment and 
transparency of the 
GATS 
- Canada's treatment of 
EU companies different 
than treatment of US 
companies 
- EU company would 
contribute "significantl y'' 
to movie production in 
Canada 
Canada: 
- Canada's regulrtion 
treated al1 new 
com petitors alike 

WTO 

Bilateral conciliation 
- global, Canadian-based 
company purchased 
Pol y G ram 

MAGAZINE 
PUBLISHING 

Ds: Canada's policies 
prohibiting importation of 
split-run magazines violated 
a number of GATï 
provisions including national 
treabnen t 
- policies protected two 
Canadian publishing 
companies 
Canada: policies were a 
package of measures 
dcsiged to ensure Canadian 
magazines access to 
sufficient advertising 
revenues 

WTO 

WTO DSB and AB mled 
against Canada's policies 
- Canada removed the 
O ffending policies 
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Comparative analysis of the key issues in the case studies 

BOOK 
DISTIUBUTION 

- tested Soreign 
ownership restrictions 

- CRTC changed its 
regulation fkom outright 
replacement of the non- 
Canadian service with a 
Canadian service to 
determining the removal 
of a non-Canadian 
service in a discretionary, 
case-by-case basis 
- tested foreign 
ownership restrictions 

- - 

FILM DISTRIBUTION 

- tested foreign 
distribution regulation 
- established that US not 
only country with 
concems about Canada's 
cultural policies 

MAGAZINE 
PUBLISHING 

- challenge to status quo as 
satellite technolog y becornes 
a viable alternative content 
distributor 
- response to challenge by 
Canadian policy makers was 
not to extend domain of the 
tariff to cover transmission 
of content by satellite but the 
iniplernentation of an excise 
tax as trade agreements put 
no restrictions on taxation 
that grants national treatment 
- set precedent for other 
WTO challenges against 
cultural legislation/ 
regulations, specifically for 
Canada 
- tested distinction between a 
god and a service 
- determined co-existence of 
GATï  and GATS 




